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CURRENT TOPICS. 


The decision recently rendered by Judge 
Drummond, in the Circuit Court of the 
United States for the Northern District of II- 
linois, in the case of Myers v. Callaghan,is of 
interest to the profession from several aspects. 
In the first place, this adjudication is an au- 
thority upon the unsettled question as to the 
literary property in law reports, though, of 
course, as it was not rendered by a court of 
ultimate resort, it can not be considered as 
final on that subject. The proceeding was 
for an alleged infringement of the copyright 
of certain of the Illinois reports. The plaintiffs 
claimed all proprietary rights therein, under 
an assignment from Norman L. Freeman, the 
official reporter, and alleging a violation of 
their rights in the premises by the defendants, 
in reprinting the reports in question, not con- 
fining themselves to the opinion of the court 
in their reproduction, but using Mr. Free- 
man’s head-notes and statement of facts, 
making colorable changes therein, and try- 
ing by that means to avoid the plaintiff’s 
rights under the law. In defense it was 
urged inter alia, (and upon this point the case 
seems to have turned), that Mr. Freeman, in 
performing his duties as reporter, was a pub- 
lic officer acting under the authority of the 
law, and that, in consequence, the product of 
his labors, as such, could not under the act 
of Congress be the subject of copyright. The 
court held, however, that while such might 
properly be the view to be taken, where the 
reporter received a salary or other adequate 
compensation for his services, in this case the 
theory was untenable, because it appeared 
that, at the time the reports in question were 
prepared, there was no salary attached to the 
office of reporter, and that, from that cir- 
cumstance and others attending his appoint- 
ment, it seemed to have been contemplated 
that he was to receive compensation for his 
labors from the proceeds of the sale of the 
volumes, resting its decision upon the author- 
ity of Wheaton v. Peters, 8 Pet. 591. 
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This view may be considered as in conso- 
nance with the general result of both the Eng- 
lish and American cases on the subject: ‘‘It 
is settled * * * * that a valid copy- 
right may be acquired by a reporter for 
those parts of a report of which he is the 
author or compiler. The head-notes, addi- 
tional citations in the form of foot-notes, the 
statement of facts and the abstract of argu- 
ments of counsel, represent the result of the 
labor and authorship of the reporter; but 
in reporting the opinion delivered by the court 
he gives a mere copy of what he is not the 
author.’’ Drone on Copyright, pp. 159, 160, 
citing Butterworth v. Robinson, 5 Ves. 709; 
Saunders v. Smith, 3 My. & C. 711; Sweet 
v. Shaw, 3 Jur. 217; Sweet v. Maugham, 11 
Sim. 51; Hodges v. Welsh, 2 Ir. Eq. 266; 
Sweet v. Benning, 16 C. B. 459; Backus v. 
Gould, 7 How. 798; Little v. Gould, 2 Blatch. 
165, 362; Little v. Hall, 18 How. 165; Cowen 
v. Banks, 7 Blatchf. 152; s. c.,13 Wal. 608; 
Chase v. Sanborn, 6 U.S. Pat. Off. Gaz. 932; 
Banks v. McDivitt, 13 Blatchf. 163. 


Aside from the legal principles involved, 
this decision is of further interest to the law- 
yer, as bearing directly upon the cost and ex- 
cellence of the tools of his trade. The New 
York Tribune, in a recent issue, in ecomment- 
ing upon the views expressed in Judge Drum- 
mond’s opinion, seemed to regard it as a 
misfortune to the profession that the law 
should protect the results of the labor of 
‘some person who had the good fortune to 
enjoy officially the first range through a court’s 
papers.’’ So far are we from agreeing with 
this view of the matter, that we think 
it a subject for congratulation to the pro- 
session, that an additional safe-guard 
has been thrown around the fruits of the 
labors of the official reporters to protect them 
from the competition of pirated editions. 
Such editions are almost certain to be inferior 
in every respect to those prepared and issued 
by the duly authorized parties. While if the 
practice of piracy is countenanced in this 
matter, it will inevitably and naturally be fol- 
lowed by a depreciation in the quality of the 
official work. We believe that we voice the 
feeling of the great body of the profession, 
when we say that the great desideratum is not 
cheap law books, but, rather, good ones. We 
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have rarely heard any complaints as to the 
price of law-books,though we have heard many 
of the results of the pernicious practices of 
‘*book-making’’ and ‘‘padding,’’ which have 
grown so unprecedently within the last de- 
cade. Let us hope, rather, that the result of 
any farther adjudications upon this subject, 
either in this case or in any other, will be to 
give all practicable protection to those who 
assume the task of preparing and publishing 
the authorized reports of any and all of our 
Supreme Courts. 








LOCAL OPTION IN OHIO—A REPLY TO 
HENRY WADE ROGERS. 





In the issue of this journal of March 12, 
1880,1 an article appeared wherein the writer 
of this challenged the validity—if the same 
should be enacted into the form of a law—of 
the Local Option bill then pending in the 
legislature of Ohio, as being obnoxious to 
certain specified inhibitions of the Constitu- 
tion of that State. A considerable number of 
decisions of respectable courts of last resort 
of States other than Ohio was also cited, to 
support, by way of analogy, the primary ar- 
gument of the constitutional unsoundness of 
the proposed enactment. Of course the an- 
alogy was, in any given case, more or less 
complete, and the authority of such case, or 
the inference to be deduced from it, more or 
less conclusive, according as the organic law 
of the State in which such case was decided 
agreed with, or departed from that of Ohio. 
A few cases, too, which were in apparent 
conflict with the position of the writer, were 
noticed, and an attempt was made to distin- 
guish them from the matter under discussion. 
The writer summed up his investigations thus ; 
‘‘Whether we look at this question in the 
light of the decided weight of judicial author- 
ity in this and other States, or whether we 
confine it to the plain text of the Constitution 
of Ohio, it seems difficult to reach any con- 
clusion other than that the scheme of local 
option, as it is now urged upon the legislature 
and the public of the State, will be found rad- 
ically and fundamentally defective when 
brought to the decisive test of judicial 
scrutiny.’’ 

110 Cent. L. J. 203 





In arecent number of this journal,? Mr. 
Henry Wade Rogers disputes this conclusion, 
and charges the writer with having ‘‘overes- 
timated his difficulties, and mistaken the 
weight of authority.’”’ After citing and dis- 
cussing nine adjudicated cases in support of 
his position, Mr. Rogers says: ‘The conclu- 
sion is irresistible, that a local option law is 
by no means an unconstitutional measure ; 
that the late decisions must be regarded as 
having definitely decided the question, that 
such laws aie to be upheld by the courts.’’ 

Although the conclusion reached by the 
writer in the former article was not announced 
as ‘‘irresistible,’’ I see no reason to change it 
or to think otherwise than that the ‘‘local op- 
tion’’ bill defeated in the Ohio legislature last 
year would, if it had become a law, have been 
unconstitutional in that State. Let us see, 
then, how far the authorities cited by Mr. 
Rogers tend to shake this proposition. He 
says: ‘‘It must be conceded that the early 
decisions upon this subject were decidedly 
opposed to the validity of these enactments. 
But the recent decisions, with the exception 
of ex parte Wall,® decided in 1874, are as de- 
cidedly in favor of’ their validity, and leave 
no room for doubt, but that such laws may 
be constitutional.’? Now, premising this 
foundation of his argument, together with his 
concession that the earlier cases were de- 
cidedly against his position, and also that the 
measure, the constitutionality of which I 
questioned, was the 'ocal option bill pending 
in the legislature of Ohio in the winter of 
1880, and not the ‘‘local option’’ law of any 
other time or State; and that the organic ob- 
jections to its validity exist in the Constitution 
of Ohio, by which standard alone it must be 
measured, and not necessarily in that of any 
other State, and I proceed to examine Mr. 
Rogers’ ‘‘recent decisions,’’ seriatim. 

The first case cited by him was decided by 
the Supreme Court of Indiana in 1873.4 In 
that case, the statute under consideration de- 
clared it to be unlawful for any person to sell 
any intoxicating liquors; a subsequent sec- 
tion authorized county commissioners to ‘issue 
a license, or permit, to sell, upon certain con- 
ditions, one of which was that the applicant 
for the permit should file a petition signed by 


212 Cent. L. J. 123. 
3 48 Cal. 279. 
4 Groesch y. State, 48 Ind. 557. 
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a majority of the legal voters of his own 
ward or township. The fundamental differ- 
ence between that law and the one proposed 
for Ohio is, that the former was a positive 
law when it left the State-House ; it prohibited 
the sale of certain things, and declared such 
sale unlawful; it affixed the penalty for i's 
violation ; it was general in its terms, and it 
went into effect at the time of its passage. 
Nothing outside of the enactment itself was 
necessary to put it into active and uniform 
operation all over the State. True, the law 
authorized a license to suspend its operation 
under certain restrictions, and in certain lo- 
calities ; but the permit—the license, was the 
exception dependent on the will of the people, 
and not the law itself. But the enactment 
attempted in Ohio proposed to submit to the 
voters of a township the very question of its 
being law or no law for that township. It 
would have left the Capitol with no ingredient 
of a law init; it was to be positive and pro- 
hibitory, provided the electors of a certain 
locality said so by their votes; otherwise it 
was to be, and could be nothing. It did not 
fulfill the most elementary definition of a law; 
it was not of itself ‘‘a rule of action ;’’ it pre- 
scribed nothing; it neither commanded the 
right nor forbade the wrong. All these es- 
sentials were made to depend on the will of 
the people. 
lature was concerned, the bill was at most a 
bare suggestion, to he submitted to the peo- 
ple for them to say whether it should be a law 
or not. Now, I submit that it is no function 
of legislation, for the legislature to ask the 
counsel or advice of the electors, and to 
make the vitality of a law dependent upon 
that advice; the law-making power degrades 
itself when it asks the consent of the people 
to an enactment before it can become an op- 
erative law. Legislative authority does not 
seek the approval of those who are to be 
amenable to the law, and who are to be vis- 


So far as the work of the legis- 


ited with its penalties if they disobey it, as a 
condition precedent to its being a law at all. 
Law does not invite approbation; it com- 
mands obedience. The Ohio legislature was 
asked to pass an enactment, which was a self- 
confession that the enactors had no opinion 
upon the subject-matter of the law; that they 
therefore asked the opinion of the electors 
upon the question, and enacted whatever tha 





opinion might prove to be,—in one locality a 
mandatory law; in another, nothing. The 
vote was to be decisive of the very existence 
of the propesed law,—to breathe the breath 
of life into that which was to leave the halls 
of legislation a nonentity. It was not only 
not to be uniform in its operation, but it was 
not to be operative at all, except on the con- 
tingency of local popular majorities. If no 
such majority voted for it in any locality, it 
would have filled a page or twe of the statute 
book, but it could have performed no other 
office. But the Indiana law, if no man ap- 
plied for a license under it, if no popular 
sentiment was ascertained or voiced in regard 
to it, would still be in full force and effect in 
every part of the State. This vital difference 
seems tome to be the infirmity which runs 
through nearly all the cases discussed by Mr. 
Rogers. And the Indiana court plainly had 
this distinction in mind in announcing their 
opinion; for they distinguish the case at bar 
from that of Maize v. State,° which Mr. Rog- 
ers concedes had previously held a local op- 
tion law unconstitutional; and they say of 
the latter case, that ‘tit is not necessary that 
we should overrule it in deciding this case.’” 
The court also say: ‘* Had the question 
been submitted to the people to determine by 
vote, or by petition, whether the law should 
take effect or not, or the time when it should 
take effect, as in some of the cases to which 
we have been referred, there would have been 
some ground for the objection.”’ 

Attention is called here to the fact that the 
statute, passed upon by the Indiana court in 
the latest case, was, so far as any ‘‘option’’ of 
the electors is concerned, a license law—pure 
and simple ; the only alternative to be exercised 
by the people was that of license, or no license. 

Very similar in its scope and its facts, is 
the next case discussed by Mr. Rogers,—that 
of Locke’s Appeal,® decided by the Supreme 
Court of Pennsylvania in 1873. In parity of 
principle the two eases are almost identical. 
The enactment was moulded into a complete 
rule of conduct by the law-making power of 
the State. It positively denounced as unlaw- 
ful all liquor traflic without license, and then 
provided the conditions precedent to the issue 
of the license, one of which was a majority 
vote of the electors of the municipal district. 


54 Ind. 342. 
6 72 Pa. St. 491. 
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In this case, too, the ‘‘option’’ submitted to 
the voters was, not whether the enactment 
should be a law or no law—its statue in that 
respect was already fixec, ex vi termini, and 
vy the legislature,—but, being a law then in 
full vigor, whether the contingency had arisen 
under which the license might be granted. 
The exercise of this ‘‘option’’ could not af- 
fect the legality of the traffic; it could not 
make that legal which the very law, under 
which it was exercised, had denounced as il- 
legal; the license, when issued, was, with its 
attendant restrictions, a substitute for the 
penalty affixed to a breach of the law, and 
nothing more. This decision clearly passes 
upon no law identical with, or analogous to 
the bill discussed in my former article. 

Just here, one disposed to be critical might 
notice that Mr. Rogers seeks to weaken the 
force of the decision in ex parte Wall. cited 
in my former discussion, by saying that it 
was announced by a divided court. The fact 
is so, whatever its worth;, but the court in 
Locke’s Appeal was also divided, and in the 
same proportion, Chief Justice Reid and Judge 
Sharswood dissenting from the majority 
opinion; and in the case of Fell v. State,” 
another decision on which he relies, Mr. Jus- 
tice Bowie gave a dissenting opinion marked 
by great logical vigor and acuteness. 

The next case with which Mr. Regers un- 
dertakes to fortify his conclusion, is that of 
Dalby v. Wolf,® decided by the Supreme 
Court of Iowa in 1862, and the statute there 
considered was a stock law contained in sec- 
tion 114 of the Iowa Code of 1851, in which 
the ‘‘option,’’ or question submitted to the 
voters of the counties was, ‘ whether 
stock shall be permitted to run at large.’’ 
The general and positive law was prohibitive 
of such permission, and the question of license 
or no license was the only ‘‘option’’ conferred 
upon the voters. Here, obviously, the same 
principle is involved as in the cases hereinbe- 
fore discussed, but perhaps it can not be bet- 
ter stated than in the language of the court: 
“Tt (the law in question) simply declares 
that they (the people) may determine for 
themselves, in the several counties, whether 
a particular police regulation shall, or 
shall not be adopted. The law is entirely 


742 Md. 71. 
8 14 Lowa, 228. 





complete in all its parts; and whatever their 
vote, it still has operative force and effect.’’ 
Mr. Rogers agrees that in two prior cases, 
that of Santo v. State,? decided in 1855, and 
Geebrick y. State,!° decided in 1857, the 
same court had pronounced ‘‘local option’’ 
laws unconstitutional. Those decisions were 
urged by counsel as destructive of the validity 
of this stock law. But the court recognized 
the difference in principle for which we are 
here contending, and said: ‘‘*The distinction, 
(between the case decided and Geebrick v. 
State, supra) to our minds, is broad and un- 
questionable.”’ 

Mr. Rogers’ argument is confessedly bot- 
tomed upon the ‘‘late decisions,’’ and hence 
he cites‘the stock-law case, decided in 1862, 
as being later than the ‘‘local option’’ cases 
decided in 1855 and 1857, respectively. But 
the same court, in 1873, in the case of State 
v. Weir,” passed upon the constitutional suf- 
ficiency of a ‘‘local option’’ law, identical in 
principle with that proposed for Ohio, and 
declared it to be unconstitutional, and this 
upon the express authority of Santo v. State, 
and Geebrick v. State, supra, while the stock- 
law case of Dalby v. Wolf, was not even men- 
tioned in the opinion. Even if State v. Weir 
had never been decided, I might fairly offset 
Dalby v. Wolf with the two cases of Darling 
v. Rogers,!? and Robinson v. Perry,}* the lat- 
ter decided in 1876—in each of which the Su- 
preme Court of Kansas pronounced a statute, 
precisely similar to the one passed upon in 
Dalby v. Wolf, void, because obnoxious to 
the section of their Constitution which pro- 
vides that ‘‘All laws of a general nature shall 
have a uniform operation throughout the 
State.”’ 

The next case discussed by Mr. Rogers 
is from his own State, and 1s that of State 
vy. Morris Common Pleas,* decided in 
1872. The opinion in this case draws 
sharply the distinction sisted on in this 
paper, between a law complete, when en- 
acted, in every part, in its prohibitions and 
in its penalties, and which only allows the 
seller the privilege of suffering a vicarious 


92 Iowa, 208. 

10 5 Lowa, 492. 

11 33 Iowa, 134. 

127 Kas. 692. 

1317 Kas. 248. 
1436N. J. Law, 72. 
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punishment under the form of a license, with 
the surveillance attendant upon it, instead of 
the penalty affixed to the law itself,—between 
such a law, and a mere legislative suggestion, 
which can ripen into an operative enactment 
only when vitalized by a majority-vote of the 
electors, and which, without such vote, is but 
a scrap of waste-paper. And the court say 
of the New Jersey statute: ‘‘It denounces 
as a misdemeanor the selling of liquor without 
licenses; so far it is positive and free from 
contingency. It is left to the popular vote to 
determine, not whether it should be lawful to 
sell without license, but whether the contin- 
gency should arise under which license might 
be granted.’’ But, obviously, the contingeh- 
cy here was not that which constituted the 
very life of the law; it was not whether a 
specified traffic should be a misdemeanor or 
an innocent pursuit, and hence it fell into the 
category of laws conditioned upon a mere 
contingency, and a contingency, too, which did 
not go to the vitality or positive element of 
the enactment; a class of legislation, the 
validity of which no one at this day questions. 
Hence the case does not seem to me to be de- 
cisive, in any aspect, of the proposed legisla- 
tion in Ohio. In this case, also, the statute 
construed by the court was a license law, and 
the application of this fact to the matter in 
hand will be shown hereafter. 

The case of Fell v. State, is next ex- 
amined by Mr. Rogers. The majority opin- 
ion treads tremblingly along the narrow path 
of precedent, and disclaiming all responsi- 
bility of vouching for the wisdom or expe- 
diency of the law, and arguing that every 
doubt must be resolved, and every intend- 
ment made, in favor of the constitutionality 
of an enactment, upholds the validity of the 
law chiefly on the authority of two cases be- 
fore decided” by the same court. So far as 
the opinion goes outside the rule of stare de- 
cisis, the reasoning is, that the law was com- 
pletely moulded hy the legislative hand, and 
that hence it involved no delegation of the 
law-making power, althongh its operation 
was made to depend upon a majority vote of 
the electors of the enumerated districts. 
This conclusion is certainly obnoxious to the 
criticism that the contingency went to the 
very marrow of the law itself, because the 


15 42 Md. 71. 








putting of the law into effect is the prime: 
function of legislation ; and to call this a con- 
tingency—an incident only—seems but a- 
paltering with the high duty of law making, 
and a confounding of shadow with substance. 

It is, however, sufficient for the purposes 
of this paper to show that the statute passed 
upon was a license law, and nothing else- 
And that this is so, is plain from the language 
of the act itself, the first section of which 
directs ‘‘that the question of whether or not 
any person or persons, or any house may be 
licensed in any election district (in the coun- 
ties named), by whom, or in which spirituous 
or fermented liquors may be sold, shall be 
submitted to the voters of said counties 
respectively.’’ 

The next case relied on by Mr. Rogers is 
that of State v. Wilcox.1© Here, again, was 
a complete law—a law made complete by the 
legislature—complete in its prohibitions and 
in the penalties annexed to the breach of 
them. In none of these respects did the 
elector have any voice. The court say: 
‘Selling intoxicating liquors without a license 
is made an offense, universally and positively, 
and a penalty is provided for transgressors.’” 
And of the statute considered in State v. 
Morris Common Pleas, supra, they say: 
‘*This law is ours in principle and almost in 
detail.’’ ‘The ‘‘option’’ submitted to the: 
voters was only that of instructing the select- 
men of any town to grant or withhold s 
license. And whether the option was exer- 
cised in one way or the other, or not at all, 
the law was equally positive, and the contin- 
gency controlled by the electors did not im- 
pair its vitality; it was an enactment of the 
legislature and not of the people. 

I now come to the two cases cited by Mr. 
Rogers, from Massachusetts, Commonwealth 
v. Bennet,” and Commonwealth v. Dean.1*% 
They both involve the same principle, and 
may be considered together. The syllabus. 
of the former says: ‘‘The legislature may 
authorize a town to determine by vote of the: 
inhabitants, or a city by a vote of the city 
council, whether the sale of particular kinds- 
of liquors within its limits shall be permitted 
or prohibited.’’ So far as this decisino 
recognizes the power of city councils to per- 


16 42 Conn. 364. 
17 108 Mass. 27. 
18110 Mass. 357. 
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mit or prohibit the traffic, it contains no ele- 
ment of analogy to the law proposed for 
Ohio. So far as it upholds the validity of a 
statute which confers upon the people the 
right to vote a like permission or prohibition, 
it presents greater difficulties, and is open to 
the objection all along insisted on in this 
paper, that the people can not, under a rep- 
resentative form of government, which they 
have themselves framed and set up, reserve 
the right to act also as a pure democracy ; 
that the function of law-making can not at 
the same time reside both in the legislature 
and the electors; th t the voters can no more 
be clothed with the power to legislate in their 
primary capacity, than with the right to inter- 
fere in the work of the judiciary or executive 
—to decide law suits by popular suffrage, or 
to punish or pardon criminals—and that the 
exercise of such power would be alike a 
usurpation in either case. It is, undoubt- 
edly, true that a very wide margin in the di- 
rection df the power of legislation has always 
been allowed to the people under the peculiar 
town system of New England. These privi- 
leges were the creatures of the provincial 
charters which were wrung from an unwilling 
sovereign by a people justly jealous of their 
liberties ; and, under certain limitations, this 


‘ feature of the colonial system, in which the 


voters—the demos, the annual town meeting 
—were everything, and the legislature but 
little, was carried into their state govern- 
ments, and the township autonomy was left 
almost undisturbed in all matters of internal 
economy and police regulation. This view is 
made prominent in the dissenting opinion in 
Fell v. State, supra, and it may possibly ex- 
plain the inherent objection to the decisions 
now in question, especially as the court holds 
the statute to be a mere police regulation, 
and as the statute itself requires the vote to 
be taken ‘‘annually,’’ the ‘‘annual town 
meeting’’ in that State being, in fact, the 
legislature of the township for all local and 
police purposes. But the town system never 
obtained in Ohio. It should be said, also, 
that under the Massachusetts statute, the 
people had no voice in prescribing the penal- 
ties consequent upon an infraction of the 
law ; that was already done by the legislature, 
and the voters simply pronounced certain 
sales lawful or unlawful; if the latter, then 
the penalty before affixed to all unlawful sales 





of intoxicants, ipso facto, attached; so that 
the sanctions of the law, its immunities and 
its punishments, in no sense depended on the 
immediate popular voice; and the penalty is 
the essence of the enactment—that without 
which the law can neither command respect, 
nor enforce obedience. ‘This consideration 
may serve to distinguish the Massachusetts 
vases from the bill to which the former article 
was addressed. ‘The latter purported to per- 
mit the voters to say, not only whether the 
bill should be a law or no law, but if the for- 
mer, also to enact the peralty for its viola- 
tion. But whether this distinction embodies 
areal difference of principle or not, is now 
immaterial; it is enough for an argument de- 
duced from the Constitution of Ohio, that the 
statute considered in the cases last examined 
submitted to the electors only the ‘‘option’’ 
of permitting or prohibiting the sale of 
liquors, and that the law was thus not only a 
license law itself, but was decided on the ex- 
press authority of former license-law cases. 
One case remains of tlose discussed by 
Mr. Rogers; it is that of State v. Cooke,!9 
decided by the Supreme Court of Minnesota. 
The first section of the act considered by the 
court was as follows: ‘‘The legal voters of 
the City of Rochester are hereby authorized 
to vote upon and determine for themselves 
the question, whether licenses for the sale of 
intoxicating liquors shall be granted in said 
city or not.’”? The second section provides 
for a vote of the electors upon that question ; 
the act does not deelare any consequence 
other than that the license shall, or shall not, 
he issuable, according as the majority vote is 
aye, orno. It denounces no penalty against 
the act of selling without license; nay, it 
does not even brand such selling as unlawful; 
its one and only prohibition is a prohibition 
to grant a license when the popular will shall 
so determine. All these matters, necessary 
to an operative enactment, are independent 
of the voter’s voice, and are to be found, if 
at all, in the other and general laws of the 
State. The act is not analogous to the bill 
defeated in the legislature of Ohio, a year 
since, and is in no way decisive of the ques- 
tion in issue. The ‘‘option’’ conferred on 
the voters was only that of license or no li- 
cense, and the act was a simple license law. 


19 24 Minn. 247. 
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Since Mr. Rogers sought especially ‘‘re- 
cent decisions,’’ I can not forbear, in closing 
the examination of the cases on which he re- 
lies, to add to their number one which seems 
to have escaped his notice, and which, as well 
as that of Robinson v. Perry, supra, was de- 
cided later, by a year, than any cited by him. 
Itis the case of Lammert v. Lidwell,” de- 
cided by the Supreme Court of Missouri, in 
1876. It is a stock-law case, and the whole 
syllabus is as follows; ‘‘An act provided 
that it should not be lawful for cattle to run 
at large in any county which, by a majority 
Held, 


unconstitutional, as a delegation of legisla- 


vote, should agree to restrain them. 
tive power.’’ 
eal with that involved in the question with 
which 
review at length the so-called ‘‘local option’ 


The principle decided is identi- 


we are now concerned, and the court 


, 
laws, and the holdings of the various courts 
with respect 10 them, and say, inter alia: ‘Is 
the law we are now considering in reference 
to the restraint of animals, a valid law, or is 
it a mere proposition to the people of certain 
counties to make it a law if they see proper 
todo so? It is evident that it can have no 
existence or obligatory force, unless the same 
be imparted to it by a vote of the people. 
* * * * Tn other words, this last section 
gives the voters of each county the authority, 
once in each year, to determine whether they 
will enact a law for their special benefit. If 
they decline, under the provisions of the first 
and second sections, to legistate on the sub- 
ject, then the law has no existence. * * * 
In examining the whole act, Iam unable to 
arrive at any other conclusion than that the 
law depends altogether on a vote of the peo- 
ple, and that it should be declared void, as 
being an attempt to exercise the law-making 
power by a body other than the legislature.’’ 
This opinion was not announced by a divided 
court. 

I now come to the application of the fore- 
going authorities, and of the argument drawn 
from them, to the one inflexible standard with 
which they must all syuare, to wit, the Con- 
stitution of Ohio. Mr. Rogers has not seen 
fit to notice that instrument in his discussion. 
Yet it is the organic law by which the legisla- 
tion, the soundness of which alone was chal- 
lenged in my former article, must be meas- 


20 60 Mo. 188. 








ured ; it is the test by which all his cases must 
be tried, and by which our respective con- 
clusions must stand or fall. It seems clear 
to me that there are two sections in that Con- 
stitution, either of which would have proved 
an insuperable obstacle to the validity of the 
proposed legislation. The first is section 26 
of article 2: ‘‘All laws of a general nature 
shall have a uniform op:ration throughout 
the State; nor shall any act, except such as 
relates to public schools, be passed, to take 
effect 
thority than the general assembly, except as 
provided in this Constitution.”’ 
Now this Constitution has not only nowhere 


upon the approval of any other au- 
otherwise 


else provided that the right to legislate on the 
question of the liquor traflic shall reside else- 
where, but it has, by a subsequent section—to 
be noticed presently—especially confided that 
class of legislation to the general assembly. 
The Supreme Court of Ohio, in discussing 
the above of Leliman v. 
McBride,?! give the reason for this’ positive 
prohibition of that class of legislation, and 
‘“‘Under the former Constitution, laws 
having a gereral subject-matter, and, there- 
nature, were frequently 


section in the case 


say: 
fore, of a general 
limited, expressly in their operation, to one 
the exclusion of other 

As a consequence, on 


or more counties, to 
portions of the State. 
the same subject, there might be one law for 
Hamilton County, another for Franklin, ane 
still a third for Ashtabula. This naturally 
led to improvident legislation, enacted by the 
votes of legislators who were indifferent in 
the premises, because their own immediate 
constituents were not to be affected by it. 
To arrest, and for the future, prevent this 
evil, the provision in question was inserted in 
the present Constitution.”’ 

Now the legislature was here asked to do a 
more futile thing than that supposed by the 
court; it was asked to enact a law ‘‘having a 
general subject-matter,’’ which not only 
might be operative in one county and inert in 
another, but it was to be no law at all unless 
the voters said so. Legislators might well be 
‘‘indifferent,’’ and legislation ‘‘improvi- 
dent,’’ if such a law should pass unchallenged 
by the scrutiny of the courts. 

Again: It has been shown that every one 
of the cases cited by Mr. Rogers in support 


21 15 Ohio St. 605. 
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of his position, are cases whieh deal with the 
sufficiency of license laws—laws permitting 
the traffic in liquors—they are all brought to 
a common level in that respect, however 
variant in others. Since this is so, it only 
remains to quote section 18 of the schedule 
of the Constitution of Ohio, which says: 
**No license to traffic in intoxicating liquors 
shall hereafter be granted in the State; but 
the general assembly, may, by law, provide 
against evils resulting therefrom.’’ This sec- 
tion is fatal to all the authorities noticed by 
Mr. Rogers, and on which his conclusion 
rests. Be they never so good law in their 
‘own respective States, and although they 
“sneak with tongues of men and of angels,”’ 
under the last-named section, they can be of 
no force in Ohio. 


But this section has far greater significance 


than merely to forbid license. It was sepa- 
rately submitted to the voters of the State at 
the election held in June, 1851, and was 
adopted by a decisive majority. By that 
vote, and by the adoption of the Constitution 
as a whole at the same time, the people of the 
State not only vested the right to enact laws 
in the general assembly, but in an especial 
manner they charged that body with the ex- 
clusive duty of legislating over the whole 
field of liquor-traffic regulation—they re- 
served nothing of the kind for themselves; 
‘‘expressio untus, exclusio aiterius;’’ and the 
legislature would be recreant to its trust if it 
should consent to thrust this duty back upon 
the people. 

The legislation proposed for Ohio would 
have been prohibitive in the localities in which 
it might have been adopted by the electors. 
Whether the latter clause of the section last 
quoted is, or is not, a limitation of the power 
of the legislature, under which they can not 
prohibit the liquor traffic, but may pass laws 
to provide against the evils resulting from 
that traffic, I do not now discuss. 

In a constitutional argument, authorities 
must be weighed as well as counted, and the 
standard of weight must always be the Con- 
stitution which is to govern the enactment. 
It is never safe to lose sight of this require- 
ment, and a disregard of it is almost certain 
to destroy the force of the argument by in- 
volving itin a series of contradictions and 
absurdities. With this rule in view, it is, 
perhaps, safer to ‘‘over-estimate difficulties’’ 





than to under-estimate them; but with it lost 
sight of, it is quite possible for one to mis- 
take, not only the ‘‘weight,’’ but also the 
pertinency of authority. 

Cuar.es R. Grant. 


4 
> 





BONA FIDE TRAVELERS. 


We are told that in the time of the Common- 
wealth, it was intended that the Mosaical law 
should be established as the sole system of English 
jurisprudence (Hume’s Hist. Eng., vol. 7, p. 229); 
and had this been carried into effect, it would now 
be the law that a Sabbath day’s journey is, as de- 
clared in Scripture, 18 yards less than two-thirds 
of a mile. There might thus be a ‘“journey’’ 
without traveling very far, and a man might be a 
“traveler,” though he had only proceeded, as 
Shakespeare says, ‘‘not three hours’ travel from 
this, or ‘‘in the travel of one mile.’’ It was re- 
served, however, for our legislature, by the 
Licensing Act, 1874 (37 & 38 Vic., c. 49, s. 10), to 
declare that a person ‘‘shall not be deemed to be 
a bona fide traveler, unless the place where he 
lodged during the preceding night is at least three 
miles from the place where he demands to be sup- 
plied with liquor, such distance to be calculated 
by the nearest public thoroughfare.”’ So that, as 
observed by a recent writer, ‘“‘a person leaving 
home in the morning, walking twenty miles, and 
asking some refreshment when within three miles 
of his home, on his return in the evening, will not 
be a bona jide traveler; while he who resides next 
door to the public house, but who took his dis- 
charge from the gaol three miles off in the morn- 
ing, will be a bona fide traveler.’’ Humphreys, 
Licensing Acts. This section was brought under 
consideration in Coulbert v. Troke (1 Q. B. D.1, 
45 L. J. M. C. 7), where it appeared that the ap- 
pellant’s licensed house was on the shore of the 
Southampton Water, opposite to the town, from 
which it was distant by water over a mile, and by 
the nearest road eight miles. There was an an- 
cient ferry from the town, appurtenant to the ap- 
pellant’s house, and a toll was also paid to him 
by all persons landing from boats not belonging 
tohim. Tne persons supplied with refreshments 
had lodged the night before in the town, and had 
crossed the estuary in their own boats. It was 
held that the estuary was a thoroughfare within 
the section, and its length computed in measuring 
the distance in question. There does not appear 
to be any other reported decision on the interpre- 
tation of this section; but,as a person who is 
within the negative requirements of the statute, 
may still not be a bona fide traveler according to 
the previous decisions, it becomes necessary to 
examine their effect. The question, we may men- 
tion, is about being argued before the Queen’s 
Bench Division, in The Queen; (Moony) v. The 
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Justices of the County of Dublin, with special ref- 
erences to the provisions of the Sale of Liquors 
on Sunday (Ir.) Act, 1878, to which an allusion 
was made by Mr. Darley, Q.C., county court 
judge, on the 3d inst., in the case of Halligan 


app. v. Kerly, at Naas. ‘The question,’ he ob- 
served, ‘‘is being considered in the Queen’s Bench 
Division, whether a person going from one town 
to another, outside a distance of three miles, is a 
bona fide traveler in .all cases. The magistrates 
are all perfectly satisfied that they go for the very 
purpose of getting drink. Are you to consider 
such persons bona Jide travelers because they trav- 
el three miles? I know that I have made up my 
mind long ago that I wouid not consider them 
bona fide travelers, merely because they were just 
outside three miles. All the people in Maynooth 
may go to Kilcock, and drink as hard as they like 
on Sunday, and all the people in Kilecock may 
drink as hard as they like in Maynooth.’’ But we 
do not propose in the present paper to offer any 
remarks bearing directly on the particular case 
which is sub judice; and shall merely advert to the 
general result of the existing authorities, doing 
so especially because we find that they are not 
very exhaustively collected or examined in the 
ordinary text-books on the subject. 

In Peplow v. Richardson (L. R. 4 C. P. 168; 17 
W. R. 410), decided in 1869, it appeared that 
Joseph Deakin walked on a Sunday to a spa, two 
and a half miles distant from his residence, for 
the purpose of drinking the mineral water for the 
sake of his health. He was supplied with aie at a 
hotel, and the hotel-keeper was convicted, under 
11 & 12 Vic., c. 49, sec. 1. Byles, J., said: “I 
will not attempt to define who is a traveler within 
the meaning of the enactment in question. To 
dispose of this case, it is enough to say that the 
man Deakin did not goto the Admaston Spa Hotel 
for the mere purpose of drinking ale: I gather 
from the evidence that he went there -for the pur- 
pose of drinking the mineral water, for the benefit 
of his health; and that in the course of his journey 
in pursuit of that object, he was supplied with 
some refreshment by the appellant.’? Montague 
Smith, J., said: ‘I collect from the evidence set 
out in the case, that his primary object was to 
take a long walk, and at the end of it to drink the 
mineral water; and that he afterwards went into 
the hotel forrest and refreshment. He had walked 
two miles and a half to get there, and he had to 
walk home. I see nothing in the facts which can 
reasonably be held to deprive him of the charac- 
ter and rights of a traveler. If I could have been 
satisfied that he went to the Admaston Spa Hotel 
for the mere purpose of tippling, I should have 
felt disposed to support the decision of the magis- 
trates. But I can not come to that conclusion. 
‘The present case nearly resembles the case last 
cited, Peache v. Colman, L. R. 1. P. 324. The 
primary object of the party in each was not tip- 
pling, but, the parties being absent from home for 
a lawfui purpose, the refreshment they took was 
merely ancillary to that purpose.” Keating, J., 








however, would have been disposed te hold that 
Deakin was not a traveler, if the matter were 
res integra. It may be added that, according to 
one of the reports, Montague Smith, J., observed 
that ‘‘if he had only accompanied those who went 
to drink the waters, he would be a traveler.”’ In 
Peache v. Colman (uli supra) it was held, in the 
same year, that, where a licensed victualer had 
opened his house on Sunday within the prohibited 
hours, for the bona jide supply of refreshment to 
travelers arriving at an adjacent railway station, 
the mere fact that refreshment had been supplied 
to persons residing within a mile of the house, 
and who did not eome by the train, would not 
justify a conviction under 11 & 12 Vic., c. 49, s. 
1; Montague Smith, J., observing: ‘For any- 
thing that appeared to him (the victualer), these 
persons may all have arrived by the train; or it 
may be that some of them had come from Seven- 
oaks to meet friends whom they expected to ar- 
rive by the train. I think they might equally be 
treated as travelers in the latter case, and that it 
would be very hard if, under such circumstances, 
they would not be supplied with refreshment.” 
And in the previous case of Fisher v. Howard (5 
New. Rep. I18; 34 L. J. M. C. 42; 17C. B. N.S. 
552, n.), it was held that a person who had taken 
a ticket at a railway station, and was only about 
to start by train, was a traveler within 2 & 3 Vic., 
c. 47,8. 42. The word, said Erle, C. J., in Taylor 
v. Humphreys (17 C. B. N.S. 539), ‘‘ought to be 
construed to include all who fare abroad, either 
from a desire to enjoy country sights and sounds, 
or from any other motive of business or pleasure, 
except desire for excessive drinking. * * * * 
The circumstances under which the guest was ad- 
mitted and supplicd would be matter for consid- 
eration in deciding whether the publican had 
reason to believe, and did believe that he was a 
traveler within this description, either when he 
admitted him or when he afterwards supplied 
him; such as, whether he was a stranger or a 
neighbor; whether he delayed longer or took 
more than was consistent with the need of re- 
freshment. The distance, also, would be rele- 
vant; but no rule can be laid down fora defined 
distance, as that which may be short for the vig- 
orous, may be long for the weakly.’ So, persons 
walking about four miles for pleasure, ‘‘or for the 
purpose, for instance, of visiting a sick relative,” 
might be bona Jide travelers (Taylor v. Humphries, 
10 C. B. N.S. 429); and, so, persons driving a 
few miles for pleasure. Atkinson v. Sellers, 5 Id. 
442; and see Gullimore v. Goodall, 38 J. P. 69. 
But where the prosecutor, who lived within twelve 
hundred yards of a hotel, claimed refreshment 
there, when taking a walk for pleasure, it was 
held he was not a traveler. R.v. Rymer, 2 Q. B. 
D. 136. The latter was a case in which an inn- 
keeper was prosecuted for not supplying refresh- 
ments; and it appears to be still law, that the 
rejection of a bona Aig traveler by an innkeeper, is 
both actionable and indictable. See R. v. Luellin, 
12 Mod. 225; R. v. lvens, 7 C. & P. 213; Kirkman 
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vy. Shawcross, 5 T. R. 17; Thompson v. Lacy, 3 B. 
& A d. 283; Davies v. Serace, L. R. 4 C. P. 172; 
Fell v. Knight, 10 L. J. Ex. 277; Allen v. Smith, 
12 C. B. N.S. 638; and see 11 I. L. T. &S. J. 
317; and the following American cases: Hancock 
vy. Rand, I7 Hun, 279; Pinkerton v. Woodward, 
33 Cal. 597; Norcross v. Norcross, 53 Me. 169; 
Berkshire Woolen Co. v Proctor, 7 Cush. 424%; 
Walling v. Potter, 35 Coun. 183; Manning v. 
Wells, 9 Humph. 746; Kisten v. Hildebrand. 9 B. 
Mon. 73; M‘Daniels v. Robinson, 26 Vt. 316; Win- 
termute v. Clarke, 5 Sandf. 247; Willard v. Rein- 
hard, 2 E. D. Smith, 148; Hall v. Pike, 100 Mass. 
495; Jalie v. Cardinal, 35 Wis. 118; Lusk v. Be- 
lote, 22 Minn. 468. 

By section 38 of the Auckland Licensing Act, 
1871, liquor is not to be sold for consumption on 
licensed premises ‘ton Sundays, except to or by 
bona jide travelers and persons resident thereat 
and sleeping therein.’ In Raynes, app. v. Madill, 
2 New Zealand Jur. (N. S.) 139, the appellant 
was charged with a breach of this enactment. It 
appeared that A resided five miles from the ap- 
pellant’s hotel, to which he pulled ina boat ona 
Sunday, and there obtained liquor, and imme- 
diately pulled home again, not having been on 
any other business, nor having journeyed beyond 
the hotel. Upon proof of those facts he was con- 
victed; and on appeal (Jan. 12. 1877), Gillies, J., 
delivering the judgment of the Supreme Court of 
New Zealand, said: ‘There are numerous 
English cases, which were referred to in the 
argument, upon the question, whois a traveler, or 
bona fide traveler. From these cases there is only 
one general principle to be deduced—that where 
the primary object of the person traveling 1s to 
obtain liquor, then he is nota bona jide traveler; 
but that if the person be traveling for business, 
for pleasure, for health, for recreation, or for any 
other lawful purpose, and the obtaining liquor is 
merely ancillary to that purpose, then he is a bona 
Jide traveler within the meaning of the Act. This 
definition, although not sufliciently eomprehen- 
sive to cover every case, appears to me to be so 
far sound and suflicient as to meet the present 
ease.” And considering that the question 
whether aperson comes within that definition 
was one of fact to be determined by the justices. 
it was held that, upon the facts above stated, the 
justices were warranted in coming to the conclu 
sion that the primary object which A had in view 
in traveling was to obtain liquor, and that he was 
not a bona fide traveler. This definition appears 
tous to be actually deduced from the English 
cases, the test being whether the journey was 
made for the purpose of drinking, or whether the 
drink was used merely as a refreshment in the 
course of a journey, on foot or otherwise, either 
of business or of pleasure; see Atkinson v. Sel- 
lers, ubi supra, followed in Taylor v. Humphries, 
10 C. B. (N. 8S.) 484.. Gillies, J., further ob- 
served: ‘In a series’ of English cases from 
Atkinson vy. Sellers, downwards, it has been up- 
held that the onus of proof of ‘not a traveler’ 





rested on the prosecution, where the exception of 
travelers was contained in the same section creat- 
ing the offense. These decisions, however, seem 
to have been based on two cases (R. v. Pratten, 2 
T. R. 559. Gill v. Scrivens, 7 Id. 27), which decide 
that an exception contained in an enacting clause 
must be negatived in an information or declara- 
tion founded on that clause, and, therefore, that 
the informant or declarant was bound to prove 
his negative allegation. In our Licensing Act the 
exception is contained in the enacting clause, and 
I think, therefore, ought to be negatived in the 
information (as it was in the present case); but 
in such a case, looking to the impossibility of 
proving a negative, I think that a very small 
amount of evidence of non-traveleiship might 
be sufficient to place the onus of proof on the de- 
fendant.’”? See, as to the onus of proof (lying on 
the defendant) under the act of 1872, Roberts v. 
Humphreys, L. R. 8 Q. B. 483, 42 L. J. M. C. 147; 
Watt v. Glenister, 32 .L. T. (N. S.) 856, 32 L. J. 
M. C.73; and under the earlier acts, Davis v. 
Scrase, L. R. 4 C. P. 172; 38 L. J. M. C. 79; Cop- 
ley v. Burton, L. R. 5 C. P. 489; Morgan v. 
Hedger, L. R. 5 C. P. 485; 40 L. J. M. C. 13; and 
see7 Ir. L. T. & S. J. 455. The onus probandi, 
being now on the defendant, he must prove either 
that the vendee was actually a bona Jide traveler, 
as defined by 37 and 38 Vic., ch. 62, sec. 28, or that 
he truly believed him to be such, and took all 
reasonable precautions to ascertain whether he 
was or not, by finding out whether his last sleep- 
ing place was three miles distant from the public 
house, and whether his real object was to make a 
journey either on business or pleasure. But, one 
of the questions to be argued in The Queen 
(Mooney) v. The Justices of the County of Dub- 
lin, we believe, wili be whether the onus is the 
same under 40 and 41 Vic., c. 72; see Shiels, app. 
v. MacGee, 13 Ir. L. T. & 8. J. 91; and see further 
as to that act, id. 92, 12 id. 500, 574. 

Before concluding, we may add that in Amer- 
ica the question as to what constitutes a *‘tray- 
eler,”* has been also much discussed, in reference 
to the statutes concerning the Lord’s day. high- 
ways, and weapons. Thus, in Me- 
Carthy v. Portland, 67 Me. 167, holding that one 
who uses the public highway simply for horse- 
racing. is not a ‘*traveler,”’ the court say, in illus- 
tration: **A boy may be within the pretection of 
the statute while running upon the street, if going 


concealed 





to or returning from schoo]; but not so if parti- 
cipating in a game of ball being carried on at the 
time in the highway. He might be a traveler, 
perhaps, under some cireumsirnees, while sliding 
down hill on his way to school; but not if merely 
engaged in sliding down hill asa pastime and 
sport.”” The court concede that the plaintiff 
might lawfully have speeded his horse while on 
his way, and not lost the character of a ‘“‘tray- 
eler;’’ but they add, ‘-he can not recover of a 
town merely because the town has not afforded 
him and his horse a safer and more perfect track.” 
In Britton v. Cummington, 147 Mass. 307, it was 
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left to the jury to say whether a person driving 
on a highway ceased to be a “traveler” fur the 
time, by leaving his horse and wagon, and picking 
berries at the roadside. And in Gholson vy. State, 
53 Ala. 519, on an indictment for earrying con- 
cealed weapons, against the statute—the language 
of which is, ‘‘any person who, not being threat- 
ened with, or having reason to apprehend, an 
attack, or traveling, or setting out on a journey 
carries concealed about his person,’? ete.— 
the court say: ‘The evidence disclosed by 
the bill of exceptions is, that when the de- 
fendant had the pistol concealed about his 
person, he was returning from ‘Tuscumbia, in 
Colbert County, to his home in Franklin County, 
with his wagon, the two points being about twen- 
ty-three miles apart. All the evidence is not set 
out in the bill of exceptions; but on these facts 
only the court was requested to charge the jury 
that the defendant was traveling within the mean- 
ing of the statute. The charge is founded on a 
misconception of the statute. It is not traveling 
—merely passing from one place to another— 
which justifies the carrying of concealed weapons. 
The traveling must be, as is the setting out, on a 
journey. The original signification of journey 

yasaday’s travel. Itis now applied toa travel 
by land from place to place, withouts restriction of 
time. But, when thus applied, it is employed to 
designate a travel which is without the ordinary 
habits, business or duties of the person, to a dis- 
tance from his home and beyond the circle of his 
friends or acquaintances. Passing beyond these, 
may involve unknown dangers, from which there 
may be a necessity to protect himself, as there is 
a necessity to prepare for a defense against an at- 
tack, either threatened or which he has just cause 
to apprehend. The words are indefinite, and this 
is the signification in which they are employed in 
the statute, and not in a larger which 
would go far to license, rather than to suppress, 
the practice against which the statute is directed. 
For aught that appears in the bill of exceptions, 
the defendant, in passing to and from Tuscumbia, 


sense, 


was in the pursuit of his ordinary duties and 
business, and within the circle of his friends and 
acquaintances. On the facts disclosed in the ree- 
ord, the court could not :flirm, as matter of law, 
that But. we 
hardly think the doctrin this case consistent 
with the English decisions on the Act of 1872, 
while that of 1874 must of course be determined 
with reference to its special provisions. Be 
as it may, however, it appears that ther« 
more to be said about travelers and their classifi- 
sation than occurred to Sterne when he took out 
his pen and ink in the Desobligeant to write the 
preface to the Sentimental Journey; nor is it un- 
der all circumstances an easy matter to determine, 
despite the definition in the Act of 1874, who will 
be as clearly a bona Jide traveler as he of whom 
Dryden wrote, 


he was traveling on a journey.” 


f 
ol 


this 


Was 


‘‘Three miles he went, nor farther could retreat; 


His travels ended at his country seat.’’ 
—Irish Law Times. 














NEGLIGENCE— PERSONAL INJURY — UN- 
FORESEEN ACCIDENT. 


ATCHISON, ETC. R. CO. v. FLINN. 


Supreme Court of Kansas, January Term, 1881. 


The plaintiff, a little girl less than five years old, 
and another little girl about the same size, but older, 
were put into one of the defendant’s passenger cars, 
at White Cloud, Kansas, by an aunt of the plaintiff, 
with the intention that they should ride in such car to 
Iowa Point; and the little girls did ride in such car, 
along with several passengers, from White Cloud to 
Iowa Point, but without being in the care or custody 
of any person, without paying any fare, or having 
any ticket or money with which to pay fare, and with- 
out any intention, on their part or on the part of the 
plaintiff’s aunt, that they should pay fare; and 
neither the conductor nor any other agent of the de- 
fendant asked them for fare; but it was a rule of 
the defendant not totake fare from children of the 
age of the plaintiff, who were in the custody of some 
older person who did pay fare, and such children 
were not allowed to ride in the cars except in the cus- 
tody of some older person to take care of them; and 
no agent or employee of the defendant had any knowl - 
edge that the little girls had no guardian or protector 
on the train to take care of them, or that they wanted 
to get off the train at Iowa Point. The train stopped 
at lowa Point a sufficient length of time for all pas- 
sengers who wanted to get off, or to get on, to do so, 
and after the train had started, and while it was in 
motion, the little girls atiempted to get off, and a 
man, who was a passenger on the train, assisted them; 
and the little girl who accompanied the plaintiff 
stepped off the train in safety; but when the plaintiff 
stepped off (being assisted by said passenger), she 
feil, and rolled off the station platform upon the 
ground between the platform and the ear, and throw- 
ing her legs in front of the hind trucks of the ear, the 
trucks ran over her legs and crushed them. J/e/ld, 
that, under the facts of this case, whieh are more 
fully stated in the opinion, the railroad company is 
not liable for damages on account of the accident; 
that no person can be held responsible for an unfore- 
seen accident which incidentally oceurs while he is in 
the rightful and exercise of his lawful 
ness; and held, further, that a new trial 
dered. 


proper busi- 


will be or- 


Error from Doniphan County District Cour 
Action brought by Sue Flinn, an infant, by her 
Flinn, Atchison, 


recover $25,000 damages for per- 


next friend, Martin against the 
ete. R. Co., to 


sonal injuries. “Trial at the December term, 1878, 


of the district court, when the jury made many 
special findings of fact, and rendered a general 
verdict for the plaintiff, and assessed her dam- 
at $12,500. A trial denied, and 
judgment given for the plaintiff against the de- 


fendant for $12,500 damages, and for costs. The 


ages hew Was 


railroad company appealed. 

B. F. Stringfellow and W.W. Guthrie, for plaint- 
iff, Everest & Waggener, for defendant, in error. 

VALENTINE, J., delivered the opinion of the 
court: 

Martin Flinn commenced two actions in the 
Distriet Court of Doniphan County against the 


« 
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Atchison & Nebraska Railroad Company, for 
damages alleged to have been sustained by him- 
self and daughter on account of personal injuries 
received by the latter. Both of these actions 
arise out of the same transactions, and are 
founded upon the same facts. One of them was 
commenced by Martin Flinn in his own name, 
and the other was commenced by him in his 
daughter’s name, as her nextfriend. In the first, 
he claimed $5,500 damages; in the second, $25,- 
000 damages. In the first, a demurrer was inter- 
posed by the defendant to the plaintiff’s petition, 
which demurrer was overruled by the court, and 
the defendant excepted. No judgment seems to 
thave been rendered. In the second, a trial was 
had before the court and a jury, and a verdict and 
judgment were rendered in favor of the plaintiff 
and against the defendant, for $12,500 damages. 
‘The defendant now brings both cases to this 
court, and asks fora reversal in each of them. 
We shall first consider the Sue Flinn case. 

In this case (the Sue Flinn case) the facts, as 
they appear from the pleadings, the evidence and 
the findings of the jury (especially the evidence), 
are substantially as follows: 

On October 5, 1877, the time when the accident 
-occurred, and prior thereto and since, the defend- 
ant railroad company was and has been acommon 
carrier of passengers and freight between Atchi- 
-gon, Kansas, and Lincoln, Nebraska, and between 
all intermediate points, including White Cloud 
and Iowa Point, in Doniphan County, Kansas. 
Sue Flinn, at that time, was a little girl, aged four 
years, seven months and ten days; Martin Flinn 
was her father, and Mrs. Sophie E. Armstrong 
was heraunt. Minnie Dutton was also an aunt 
to Sue Flian, but she was only a little girl, eleven 
years old, small of her age, but little larger than 
Sue Flinn, feeble, nervous, and had been afflicted 
with the Saint Vitus’s dance. At about the hour 
of noon, or shortly afterward, a passenger train 
of cars belonging to defendant, while on its way 
from Lincoln, Nebraska, to Atchison, Kansas, 
‘stopped at White Cloud, and Mrs. Armstrong put 


_ these two little girls upon the train, and on a pas- 


senger car, and the little girls went inside and 
took seats therein. Neither of the girls had any 
ticket, nor any money with which to pay fare; 
and it was not intended by Mrs. Armstrong or the 
girls that either of them should pay fare. It does 
not appear that any employee of the railroad com- 
pany had notice that the little girls were put upon 
the train, and they were not placed in the care or 
custody of any person. In the car in which these 
girls were placed were other persons, who were 
therein in the capacity of passengers. The little 
girls sat on a seat, with their faces turned toward 
the rear of the car. Shortly after they took their 
seats, a man, with whom they were acquainted, by 
the name of George Painter, came into the car, and 
took a seat immediately in front of and facing 
them, and entered into conversation with them. 
The train passed on toward Iowa Point. The 
conductor passed through the car in which the 





little girls and Painter and others were seated, 
and took fare from Painter, but took no notice of 
the little girls. It was a rule of the company not 
to take fare from children under five years of age, 
whe were in company with some adult person, 
and the conductor sometimes allowed even older 
children to ride under such rule; but small chil- 
dren like the plaintiff were not allowed to be on 
the train, except in the care or custody of some 
older person, competent to take care of them. 
Painter intended to get off the train at Iowa Point, 
and there was one other passenger on the train, 
by the name of Oliver Davis, who also intended 
to get off at that place. When the train arrived 
at Iowa Point it stopped. Painter dnd Davis got 
off, and other passengers got on. Prior Plank 
and wife, and Miss Josephine Parker, for instance, 
got on. The train stopped a few seconds only, 
and then started. About the time that it started, 
the two little girls left their seats as though they 
desired to get off the train. Mr. F. J. Starr,a 
passenger on the train, who had got on at Lin- 
coln, and who had sat near the little girls on the 
way from White Cloud down to Iowa Point, left 
his seat to help them. They went to the front 
end of the car. This was the rear car of the 
train. When they arrived at the front platform 
of the car, the train was in motion. Minnie Dut- 
ton stepped from the platform of the car upon 
the station platform in safety, and then stood 
there. Mr. Starr then helped Sue Flinn off; but 
when her feet touched the station platform, she 
fell forward, with her head toward the engine,and 
rolled off the platform, upon the ground between 
the car and the platform, and in her struggles, 
threw her legs across the nearest rail of the rail- 
road track, and the hind trucks of the car ran 
over her legs, and crushed them so badly (one 
just above the knee and the other below), as to 
make amputation necessary. The car passed on 
a few feet further, and was stopped. 

It appears from the evidence that it was the in- 
tention of Mrs. Armstrong and of the little girls 
that they should stop at Iowa Point, but it does 
not appear that this intention was ever communi- 
eated to any other person until after the little 
girls left their seats in the car for the purpose of 
getting off, and then only, by their actions. One 
witness testified that when Mr. Starr helped Sue 
Flinn off the car, she clung to his arm, or he to 
her, and the witness could hardly tell which. 
The station platform was slightly inclined down- 
ward, at the rate of about a half aninch to the 
foot from the station house toward the railroad 
track. Another witness testified that the little 
girl fell off the platform between the forward 
trucks of the car and the platform, and that ‘‘hed 
she lain still, she would have been perfectly safe.”’ 
Probably, however, she fell off the platform 
further back than the forward trucks. From the 
evidence, it also appears that, from the time the 
child fell until after she was injured, all was con 
fusion. Different signals were given to the en- 
gineer in quick succession, to stop the train and to 
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move ahead, and he did not know whatto do. He 
did not know and could not tell what was actually 
transpiring. When the little girl fell, the conduc- 
tor and brakemen signaled the engineer to stop 
the train, and the engineer by the use of the air 
brakes checked the train and nearly stopped it. 
But immediately there came another signal to the 
engineer to move the train ahead, and he obeyed 
this signal. This signal, however, was given by a 
passenger,and was given by means ofa passenger's 
pulling the bell-rope. The engineer, however, 
supposed it was from the conductor. Whether this 
signal was given before or after the injury to the 
little girl, can not now be told. Other signals, 
however, immediately following this signal to stop 
the train, the engineer stopped it as soon as it 
could be stopped. It was stopped by the use of 
the air brakes. The train moved about forty feet 
or more after the first signal was given, before it 
was finally stopped. And then the train-men, 
seeing that the accident had already occurred, 
put the trainin motion and passed on toward 
Atchison. The train could have been stopped 
within ten feet, according to the testimony of one 
witness, if all the appliances for stopping the 
train had been persistently used. Probably, 
however, this could not have been done. There 
were several persons at the station at the time the 
accident occurred, but they did not, and indeed 
could not, do much, if anything, to save the child ; 
for they did not know of the danger until the 
child fell, and then it was too late. Everything 
that transpired, from the time when the child first 
left the car until it was run over and injured, oc- 
cupied but a few seconds of time—less time. 
probably, than it takes to tell what happened. 
The railroad track at that station was slightly 
curved, and the car leaned slightly over the sta- 
tion platform. 

The principal question in this case is, whether 
the foregoing facts constitute any cause of action 
in favor of the plaintiff and against the defend- 
ant. The question was raised in the court below, 
in various ways—by a demurrer to the plaintiff’s 
evidence, by a motion for judgment for the de- 
fendant on the special findings of the jury, and by 
a motion fora new trial. Upon the foregoing 
question the court below held inthe affirmative. 
but upon just what ground or grounds it so held, 
it is difficult for us to tell. Among others, the 
court gave the jury the following instructions: 

2. That upon the evidence in this case the 
court instructs the jury that the plaintiff, Sue 
Flinn, was not a passenger on defendant’s train 
at the time of the alleged injury. 

“3. That the defendant was not bound to stop 
its said train at all at Iowa Point, as to the said 
plaintiff, to allow her to get off from such train. 

“3. Nor would it be negligence of itself in de- 
fendant.that its said train was not stopped at Iowa 
Point before the plaintiff, Sue Flinn, attempted to 
get off from said train.” 

From other instructions given and refused, it 


seems that the court below did not consider that * 





the plaintiff at any time sustained that high and 
peculiar relation toward the defendant which we 
usually designate by the word ‘‘passenger;”? and 
the court held that she was not, in fact, enti- 
tled to any of the rights or privileges of a pas- 
senger, but further held that she did sustain a re- 
lation toward the defendant, which required it 
and its employees, at all times, from the time when 
she first entered its car until she was finally in- 
jured at Iowa Point, to exercise that degree of 
care and diligence which is usually denominated 
ordinary care. And from the fact that the court 
below overruled the defendant’s demurrer to the 
plaintiff’s evidence, and sustained a verdict and 
findings against the defendant, and rendered a 
judgment against the defendant on such verdict 
and findings, the court below must have consid- 
ered that the defendant, at some time, did not 
exercise ordinary care, and that its failure to do 
so caused the injury complained of. Or, in other 
words, the court below must have considered that 
the defendant, at some time, was guilty of ordi- 
nary negligence, which contributed directly and 
proximately to the final injury of which the plaint- 
iff now complains. But just where the court be- 
low would locate this negligence we can not tell, 
and probably it can not well be told. Thedefend- 
ant carried the plaintiff safely from White Cloud 
to Lowa Point, and whether we consider her strict- 
ly asa passenger or as an innocent little girl on 
the train, with no partieular rights there, but still 
innocently there, or whether we consider her as 
on the train in the nature of a tramp, attempting 
to steal a ride, still, certainly no negligence can 
be imputed to the defendant prior to the time 
when its employees first perceived that the plaintiff 
was in actual danger. The defendant did not 
know that the plaintiff wanted to get off the train 
at Iowa Point. And by the word ‘‘defendant,”’ 
we here intend to include, not only the defendant 
proper, but also every one of its agents and em- 
ployees. And as to the plaintiff, the defendant 

was not bound to know that she wanted to get off 
the train at lowa Point. As to her, it was not 
bound to stop the train at that place, or to have a 
station there, or a platform there, or indeed any 
other accommodation. And if it did stop the 
train at Iowa Point, it was under no obligation to 
the plaintiff to wait for any particular length of 
time. It was under no obligation to the plaintiff 
to wait for a single second of time or for any 
conceivable portion of a second. Indeed, it was 
under no obligation to the plaintiff to know, or 
even to suppose, that she wanted to get off the 
train at that place. A railroad company is not 
bound to stop a train at a station, even for a pas- 
senger, unless the passenger wants either to get off 
the train at such station, or to get on, and unless 
the company has received proper notice thereof. 
But in the present case, the train was stopped a 
sufficient length of time at Iowa Point for all pas- 
sengers to get off and to get on safely, and it was 
only the tardiness of the little girls that delayed 
their getting off until the train was dangerously 
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in motion. When the conductor passed through the 
car collecting fare, he had a right to suppose that 
they were in the care of Mr. Painter. And when 
he and the other employees of the defendant saw 
Mr. Starr helping them to get off the car, he and 
the other employees of the defendant had a right 
to suppose that they were in the care of Mr. Starr. 
And at all times, the train-men had aright to 
suppose that they were in the care and custody 
of some person competent and able to take care 
of them. Indeed, no person ought to be required 
to suppose that a little girl, of the age of 
the plaintiff, would be put on a train of cars 
without her safety being first insured, by 
placing her in the care and custody of some per- 
son able to take care of her. Now Mr. Starr was 
a man of fifty-five years of age, and apparently 
competent to take ample care,gof them; and the 
train-men, and others standing near by, were, 
from appearances, amply justified in supposing 
that they needed no other help than his. If Mr. 
Starr had stepped off the car platform and upon 
the station platform with the plaintiff. probably 
she would not have fallen; and if she had not 
fallen, the accident certainly would not have oc- 
curred. No danger was apparent until she fell, 
and then it was too late for help. As soon as she 
touched the station platform she fell, and rolling 
off, and throwing her legs in front of the hind 
trucks, they were immediately crushed. As soon 
as the danger became apparent, it was of course 
the duty of the train-men, and of all others stand- 
ing near the plaintiff, to save her if they could. 
But probably nothing could then have saved her. 
The conductor signaled to stop the train, and the 
engineer, who in fact did not know what had 
happened, obeyed all signals. Unfortunately, 
however, a passenger, by mistake, pulled the bell- 
rope, so as to signal the engineer to go ahead, 
which created some confusion. But probably the 
injuries could not have been prevented if no mis- 
take had been made. Andit is not shown that 
any of the defendant's employees made any mis- 
take. They, in fact, did all they could to prevent 
the accident. 

Now, upon what ground can it be held that the 
defendant is liable? Actions are founded only up- 
on wrongs. A cause of action ean exist only 
where some right has been violated. A cause of 
action founded upon negligence can exist only 
where the defendant owes some duty to the 
plaintiff, and wrongfully fails to perform that du- 
ty. Now what rights had the plaintiff, which the 
defendant violated? What duty did the defend- 
ant owe the plaintiff, which it failed to perform? 
What obligation was the defendant under to the 
plaintiff which it disregarded? There can cer- 
tainly be no claim that prior to the plaintiff's fall, 
the defendant owed her any duty, or was under 
any obligation to her which it failed to perform. 
Up to that time it infringed upon no rights of 
hers, and committed no breach of duty or of ob- 
ligation; and up to that time it could not have 
anticipated that any such accident as that which 





did occur, was likely to occur. The defendant 
was always under obligation to the plaintiff not 
to injure her if it could possibly avoid it. Weare 
all under such an obligation to one another. But 
being under such an obligation does not render 
us liable for accidents which we could not antici- 
pate, and which we could not avoid. When the 
danger to the plaintiff became apparent, it was 
the duty of the defendant to avoid all injury if it 
possibly could; and if it did not then put forth 
every reasonable exertion to avoid the injury, it 
is liable; but ifit did then put forth such exertion, 
it is not liable nor responsible, either in morals or 
in law. The operation of a railroad in a legal 
and proper manner is a lawful and legitimate 
business. A railroad company can not be made 
responsible, merely because an accident vecurs in 
the operation of its road. The proper and legit- 
imate exercise of a Jawful business can never fur- 
nish the basis-of a cause of action. No person can 
be held responsible for an unforeseen accident 
which incidentally occurs while he is in the right- 
ful and proper exercise of his lawful business. 
As we have before stated, every cause of action 
must be founded upon a wrong; and it has never 
yet been held that the mere operation of a rail- 
road is wrong. 

With these views, we can not think that the de- 
fendant is liable in this case. We do not think 
that any wrong has been shown on the part of 
the railroad company. Its employees did every- 
thing that could reasonably have been done to 
avoid the accident that occurred. It could not 
anticipate that the plaintiff would fall as she did, 
and after she fell the railroad company efild not 
save her. As we have before stated, it was not 
the fault of the railroad company that the little 
girl was alone, or rather in company with another 
little girl, without any competent protector to take 
eare of her, or to see her safely off the train, and 
at the right time. 

If the foregoing views are correci, it follows 
that the court below committed error. We think 
that it committed error in overruling the defend- 
ant’s demurrer to the plaintiff's evidenee, and 
that nothing afterward transpired to cure this er- 
ror. We also think that it erred materially in 
some of its other rulings. No cause of action was 
proved at any time in the ease. The court below 
should have sustained the defendant’s demurrer 
to the plaintiffs evidence; but failing in that, the 
jury should heve found a verdict in favor of the 
defendant and against the plaintiff. The general 
verdict and some of the special findings of the jury 
were clearly against the evidence, and they should 
not have been allowed to stand. For instance, 
the jury found that no person, other than an em- 
ployee of the defendant, pulled the bell-rope, so 
as to give a signal to the engineer to go ahead. 
This finding was against all the evidence upon the 
subject. Other special findings are fully as bad. 
The jury, however, conceded that the conductor 
took the usual course to stop the train, and that 
Mrs. Armstrong was negligent in putting the lit- 
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tle girls on the train without any person to take 
care of them. 

The judgment of the court below will be re- 
versed, and the cause remanded for further pro- 
ceedings; and while perhaps it would be prope 
for us to order judgment to be rendered in favor 
of the defendant, and against the plaintiff, for 
costs, yet we are not entirely clear upon that 
question, and giving the plaintiff the benefit of 
our doubts, we have concluded to order that a 
new trial be granted in the case, as asked for by 
the defendant. In the Martin Flinn case, the 
ruling of the court must be affirmed; but the de- 
fendant should be allowed to answer. 

All the justices concurring. 


MARRIED WOMAN — NOTE PAYABLE TO 
HUSAAND AND WIFE JOINTLY — RIGHT 
OF SURVIVORSHIP. 


PILE v. PILE. 


Supreme Court of Tennessee, March 5, 1881. 


1. The joining of a wife in the husband’s deed to 
his own property, upon which they had never lived, 
is nugatory, and can not serve as a consideration, 
entitling her to any share or interest in a note givenin 
paymentfor the land, and made payable to both con- 
jointly. 

2. The right of survivorship which the wife has in 
such a note is subject to the husband’s right of dispo- 
sition during his life-time. And directions in his will 
that the note shall be divided among his four children 
will be held to be such a disposition as to deprive her 
of her right of survivorship. 


DEADERICK, C. J., delivered the opinion of the 
court: 

Two questions are presented by this record for 
our determination. 1. Who are eutitled to the 
in the pleadings mentioned,due from Jno. C. 
Wright, which was made payable 
Pile and his wife? 2. What 
Wright entitled to upon said note? 

In February, 1872, 


testator sold 
to said Wright a 


note 


to said Elijah 


credits is Jno. C. 


and conveyed 





tract of land in Fentress County 
for $3,300, tuking his note therefer due at two 
from date, and 
The wife 


having descended to testa- 


years from date, bearing interest 
payable to himself and wife. 
interest in the land, it 
tor from his father, nor had they ever lived upon 
it. The that the 
wife should unite in the conveyance, having an 


purchaser, however, desired 
impression that it was necessary to convey a per- 
fect title. The wife objected to signing the deed, 
and was told by her husband it was all right, the 
note wus forthem to live on, and her name was 
in it, and if she survived him, it would go to her. 
She then signed the deed. On the 28th of March, 
1876, the testator made his will. In his will he 
He died 


gives the note to four of his children. 








to. and the evidence 


some time during the same year. After the ex- 
ecution of the note the testator took possession of 
it and received payments on it. 

The wife’s signature to the deed was nugatory, 
as it neither conveyed nor released any interest 
inthe land. Testator was the absolute owner 
thereof, and had a right to convey it. So no con- 
sideration moved from the wife entitling her to 
any share of, or interest in, the note. She stood 
simply upon her right of survivorship under the 
law, in cases where the husband, upon sale of his 
own property, or loan of his own money, takes a 
note payable to himself and wife. In such a case, 
in the absence of evidence showing an intention 
and an act onthe part of the husband to make a 
different disposition of it. the wife would take 
the note survivor of her husband. The law 
makes a prima facie case in her favor, frem the 
fact that the husband took the note in their joint 
names, and nothing else appearing, raises the 
presumption that he intended, if she survived 
him, that she should have the note as a gift from 
himself. 6 Coldw. 113. See.also, 1 Cooper's Ch. 
R. 3; Sanford v. Sanford, 6 Hand. 723. 

The ease of Sanford v. Sanford, was decided by 
the New York Court of Appeals in 1871. The 
facts found by the referee were that Jos. H. San- 
ford died in 1866, leaving his wife, Maria, surviv- 
ing; that in June, 1864, he loaned his son, Wil- 
liam A., $5,000. taking his note payable to him- 
seif and wife. During his life testator kept the 
note, received some payments on it, and after his 
death the wife brought suit upon it in her own 
name. On the trial defendant offered to prove 
that his father, before the making of his will, had 
intended to bequeath this note to his wife, but, 
upon consultation with her, directed that a be- 
quest of $10,000 to her in lieu of the note be put 
in the will, which was done. This was objected 
This was held to 
be error, and in commenting upon the effect of 
the evidence offered and excluded, the court say 


as 


excluded, 


that the evidence offered ‘was strong evidence of 
her acceptance of the provision made” for her in 
the will. and that the note belonged to the estate 
This might bear the construction 





und not to her. 
ential to the hus- 
the note as he might 


that the wife’s assent was ¢ 


¢ 


band’s right to dispose of 


choose. But this could not have been the inten- 
tion or meaning of the learned judge who de- 


livered the opinion, as in another part «f it he 
Assuming taking the note ihe 
name of himself and wife shows thac the husband 

give it to her if she survived 
him, *tyet during the life of the husband the note 
is subject to his control and disposition. The 
wife has no legal interest in it until his decease.” 


says: that in 


intended thereby to 


This is in accord with the weight of authority, 
and it being assumed that the wife has no interest 
inthe note during the, husband's life, and only 
after his death, taking an interest upon the legal 
presumption that the husband so intended, and 
has made no different disposition of it, the next 
question is, has he made any such disposition, 
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rebutting the presumption that he intended his 
wife to take. 

What acts then will rebut this presumption? In 
1 Dan’! Neg. Ins., § 257, it is said, citing various 
adjudged cases to sustain the text, ‘‘that any act 
of the husband during marriage,manifesting a dis- 
tinct purpose to make his wife’s choses in action 
his own, operates as a reduction into possession, 
and bars her right of survivorship; but mere in- 
tention, unaccompanied by act, will not suffice.” 
So, “if the husband elect to bring suit upon the 
instrument in his own name, in cases in which he 
may join his wife or not as he pleases, or collects 
the proceeds.”’ And a case is cited in which it is 
held that ‘‘if the husband assumes ownership of 
the instrumsnt, and places it amongst his own ef- 
fects, and indicates no intention to hold it in trust 
for his wife, it would seem that this is sufficient.” 
‘This is said in respect to the wife’s own choses in 
action; but the reasoning and authorities apply 
with at least equal force to the case of a note ex- 
ecuted jointly to husband and wife, in which, as 
we have seen, the wife has no interest during the 
husband’s life. The only acts manifesting the in- 
tention of the husband to bar the wife’s right in 
this case, are his exclusive possession and control 
of the note, and the distinct and explicit disposi- 
tion of it by his will to four of his children, which 
he executed some time before his death. It is 
true, as a will to convey to his devisees and lega- 
tees his property, it only took effect to vest them 
with rights at his death. But as an act declarato- 
ry of his purpose and intention that certain named 
persons should have this note or its proceeds, it 
was done and completed before his death. It cer- 
tainly was an ‘‘act of the husband during marriage 
manifesting a distinct purpose to make his wife’s 
«choses in action,’ or rather his own chose in action, 
subject to his exclusive control and disposition, 
and thus to defeat her right of survivorship. If 
to bring suit in his own name, or to transfer the 
note to another, or place it amongst his valuable 
papers, claiming it as his own, would be sufficient 
‘to defeat the wife’s right of survivorship, we are 
of opinion the declaration of such intention by the 
act of signing and duly executing his will, is suf- 
ficient to effect the same object. 

The Chancellor held that the administrator of 
the wife, who died pending the suit, was entitled 
to recover. In this we think there is error, and 
reverse the decree in this respect, holding that the 
executor of Elijah Pile is entitled to recover tho 
amount due on said note from Wright, to be dis- 
‘tributed as directed by the will. The Chancellor 
gave said administrator of Mrs. Pile a decree 
against Wright for a sum agreed upon by Mrs. 
Pile’s administrator and said Wright. The exec- 
utor of Elijah Pile appealed from the decree only 
.80 far as it gave the note to Mrs. Pile’s adminis- 
trator and as to the allowances of credits upon the 
note, based on the evidence of said Wright. In 
other respects the decree was not complained of, 
-and stands in full force. The credits on the note 
were allowed partly upon the evidence of Wright, 





who was a defendant to the executor’s bill. His 
deposition was excepted to upon the ground that 
he was an incompetent witness to testify as toany 
transaction, etc., with the testator; nevertheless, 
the Master acted upon it, it having been taken on 
reference for an account; and when the report 
was made, exception was again taken because 
snany credits were allowed, proved only by this 
deposition. It is difficult, perhaps impracticable, 
to determine what items of the long account cred- 
ited on said note, were sustained only by the evi- 
dence of Wright. The items are very numerous, 
and the proof in respect to them not definite; and 
to avoid making mistakes as to them, which by 
another method may be made clear, we set aside 
the report and decree as to the amount yet due 
upon said note, and remand the cause for the pur- 
pose of further inquiry and report by the Master 
upon this question. 

The costs of this court will be paid out of the 
assets in the hands of the executor of Elijah Pile, 
deceased. 





FORECLOSURE OF MORTGAGE — NOTES 
DUE AT DIFFERENT TIMES. 





PIERCE v. SHAW. 


Supreme Court of Wisconsin, February 8, 1881. 


While it is the settled law of this State that, in-case 
of a mortgage given to secure several notes falling due 
at different times, the proceeds of a foreclosure sale 
are to be applied to the payment of the notes in the 
order of their maturity, yet where, by the instru- 
ments, any default in payment renders the whole 
mortgage debt absolutely due at once, the several 
holders are entitled to have the proceeds of the fore- 
closure sale applied pro rata tothe payment of their 
several notes secured by the mortgage. Marine Bank 
y. International Bank, 9 Wis. 57, distinguished. 


Appeal from Circuit Court, Vernon County. 

C. M. Butt and J. H. Carpenter, for respondent; 
E. A. Hayes and H. P. Proctor, for appellant. 

ORTON, J., delivered the opinion of the court: 

The defendant, Betsey Shaw, on the first day of 
October, 1875, gave to the plaintiff her three 
promissory notes, each for the sum of $306, pay- 
able respectively in one, two and three years from 
date, with 10 per cent. interest, payable annually, 
and at the same time gave her promissory note to 
one William B. Kendall for the sum of $382, pay- 
able four years from date, with 10 per cent. inter- 
est, payable annually, and the defendant, Sylvanus 
S. Shepard, became the owner of this last note. 
All of said notes had the same condition, that ‘‘a 
failure to pay any of said interest within —— 
days after due, shall cause the whole note to be- 
come due and payable at once.’’ On the same 
day the said defendant, Betsey Shaw, gave the 
mortgage, to foreclose which this suit is brought, 
to secure alike these four notes, and in said mort- 
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gage there was a like condition, that ‘‘a failure to 
pay any of said interest or taxes, when due, shall 
cause this mortgage to become due at once, and 
may thereupon be foreclosed immediately.” 

No interest having been paid on any of these 
four notes, the plaintiff, on the 26th day of Sep- 
tember, 1878, commenced this suit to foreclose 
said mortgage for the entire sum of his three 
notes, principal and interest, as having become 
due and payable under said condition, and made 
the said Sylvanus S. Shepard one of the defend- 
ants, as one claiming an interest in the mortgaged 
premises. The said defendant answered, setting 
up his said note, and alleging a like failure by the 
said Betsey Shaw, to pay the interest thereon, 
and praying a like foreclosure of the mortgage 
for his own benefit, and that he might share pro 
rata or proportionately with the plaintiff in the 
proceeds of said mortgage security. The judg- 
ment of foreclosure adjudges and orders that the 
proceeds of,the sale of the mortgaged premises be 
first applied to the payment of the whole sum 
found due to the plaintiff, and of his costs and 
disbursements and attorney’s fee, and that then 
the overplus, if any, be applied upon the amount 
found due to the said defendant, Shepard. 

The only question is whether this was the cor- 
rect application of the mortgage moneys by the 
judgment. The general rule, and the one which 
has been recognized by several decisions of this 
court, is that where a mortgage is given to secure 
several notes or instalments belonging to different 
persons, the proceeds of the mortgage should be 
applied first to the payment of the notes or in- 
stalments first falling due, and so in their order 
according to the time of their maturity. This 
rule seems to be supported on the ground that 
the several holders of such notes or instalments, 
are separate and distinct mortgagees, and that 
they are subsequent mortgagees, whose notes or 
instalments subsequently fell due, and respect- 
ively in such order; and that the contract itself 
clearly indicates the intention that such should be 
the order of payment, upon the maxim. prior in 
tempore, potior in jure. Wood v. Trask, 7 Wis. 
566; Marine Bank v. International Bank, 9 Wis. 
57; Lyman v. Smith, 21 Wis. 674. The author- 
ties elsewhere, as stated by the present chief jus- 
tice in his opinion in the above case of The Bank 
v. The Bank, are in considerable conflict, even 
upon this question; but such must now be con- 
sidered the settled law upon the subject in this 
State. 

On the precise question raised in this case, but 
few cases can be found in point. The above rule 
rests entirely upon the priority of the time when 
the several notes or instalments become due. In 
this case all of the several notes, by the terms of 
the contract, are to become due at the same time, 
on the failure to pay interest, although by other 
terms, expressed as well in the contract, they are 
to become due at different times. It may be 
proper to say that the notes are to become due at 
different times, and they are also to become due 








at the same time, according to the contract, be- 
fore the failure to pay interest makes them due at 
the same time, and not at different times. But 
after that contingency has happened, when they 
all become due at once, it is not then proper te 
say that they become due at different times, ac- 
cording to the contract. ‘The happening of this 
contingency cancels, expunges and makes nuga- 
tory the stipulations of the contract as to the sev- 
eral times at which the notes become due in their 
order, and fixes the time of payment absolutely 
as the time when such contingency (the failure to 
pay the interest) occurred. In other words, after 
default in the payment of interest, there is but 
one time of payment in all or any of the notes, 
and that is ‘tat once.” 

This being so, the general rule as to priority of 
right depending upon priority of time does not 
prevail, either as being in the contract and so in- 
tended, or within any rule of equity. But, with- 
out further discussion, we think this court has, in 
principle, denied the question. In U.S. Bank vy. 
Covert, 13 Ohio, 240, the precise question is de- 
cided, and it is held that upon a failure to pay a 
certain smaller note, a larger note became due 
also, according toa condition in the mortgage, 
and that, therefore, ‘‘both the note then payable 
and the larger note became due together, and 
both should be satisfied by the sale.*’ In this case 
it was held, also, that, without this condition, the 
general rule would prevail. In Marine Bank vy. 
International Bank, supra, it was optional with 
the payee to elect that all of the notes should be- 
come due on failure to make payment, and his 
duty to notify the other party of such election, 
and nosuch election had been made, or notice 
given, and it was, therefore, held that the appli- 
cation of the proceeds of the mortgaged premises 
should be applied according to the general rule. 
But it is strongly intimated, if not directly de- 
cided, in that case, that if the election had been 
made complete, and all of the notes had thus be- 
come due at the same time, the proceeds would 
have been applied pro rata upon all of the notes; 
and in that case, the case above cited, in 13 Ohio, 
was directly approved as containing the true 
rule, when upon a condition all of several notes 
should become due at the same time. The pres- 
ent chief justice stated,in his opinion in that 
case: ‘In the case in 13 Ohio, the condition of 
the mortgage was that the $1,800 note was to be- 
come due absolutely upon a failure to pay the 
smaller one. It was not necessary for the mort- 
gagee or his assigns to exercise any election, and 
give notice thereof to the mortgagor. The court, 
therefore, might well hold that both notes became 
due at the same instant. But, though we adopt 
and approve the doctrine of that case, it will be 
observed that in its facts and circumstances, it 
was dissimilar to the one at bar.”’ 

In Church v. Smith, 39 Wis. 492. the same prin- 
ciple is recognized, and it was held, in effect, that 
the owner of the first note given for the purchase- 
money of the land, on strict foreclosure of the 
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land contract by the owner of the other notes 
which fell due subsequently by reason of default 
in the payments, was entitled only to a propor- 
tionate and pro rata share in the land, and had no 
priority of right over the owner of the other 
notes. 

After these two decisions of the question, it 
can scarcely be considered an open one; but on 
further discussion, we are confirmed in the opin- 
ion that this is the true principle in such. eases, 
and supported by the betterreason. In Missouri, 
and perhaps in some other States,it has been 
otherwise decided, and although we have a very 
high respect for the decisions of the Missouri Su- 
preme Court, we must adhere to our former de- 
cision of the question. 

The judgment of the circuit court is reversed, 
and the cause remanded with direction to the cir- 
cuit court to conform the judgment to this 
opinion. 


EQUITABLE SUBROGATION — PAYMENT 
BY STRANGER. 


BRICE’S APPEAL. 





Supreme Court of Pennsylvania, October, 1880. 
When one whois a stranger to the obligation pays 
the debt in whole or in part, in the absence of evi- 
dence to the contrary, he becomes by implication a 
purchaser of the debt to the extent of his payment. 
A partial interest can be acquired by a partial pay- 
mentin the same manner, as an entire interest by an 
entire payment. 


Appeal from the decree of the Court of Com- 
mon Pleas of Northumberland County. 

S. P. Wolverton, for appellant; J. W. Comly, for 
appellee. 

GREEN, J., delivered the opinion of the court: 

We think the first assignment of error is sus- 
tained. It appears from the face of the auditor’s 
report,and by the testimony returned with it, that 
certain moneys, amounting in the aggregate to 
$709.18, had been paid by the assignee prior to 
the assignment, directly to Mary Smith, the 
holder of the mortgage against Friling, the as- 
signor. Other payments were made by the as- 
signee after the assignment, in full discharge of 
the judgment on the mortgage, and for these 
credit was allowed to the assignee. But the pay- 
ments made before the assignments were not al- 
lowed. The auditor seems to have been in- 
fluenced mainly by the consideration that there 
was no written transfer of any portion of the 
mortgage by Mrs. Smith to Brice, and that there 
was a transfer of other assets to Brice by Friling, 
to secure him for the payments made to Mary 
Smith on her mortgage, and against certain lia- 
bilities he had incurred for Friling. He does not 
state whether anything was realized by Brice from 





the transfer of the Look accounts that could or 
would be applicable to the repayment of the 
money paid onthe mortgage. In the absence o 
any testimony or finding to that effect it is fair to 
presume that Brice obtained no indemnity from 
that source. On the question whether there was 
any agreement or understanding by which Brice 
was to be secured tor such payments, there was 
testimony which does not appexr to have been 
contradicted in any manner. A. N. Brice testi- 
fied as follows: *I had made advances to make 
up the difference between this sum ($4.106) and 
the credit in my account of $5,109.10." Mr. 
Wolverton asks Mr. Brice how he was to be se- 
cured for these several advances. Answer. “I 
was to be repaid out of the mortgage. They were 
simply advancements on the mortgnge. These 
payments were out of my own individual fund. I 
Was not reimbursed in any other way by Mr. 
Frilitg. * * * [had no arrangement with J. 
W. Friling for this security. Tle knew that I was 
to be secured in this way. Itwas a verbal under- 
standing; there was nothing writen. * * * * 
Mrs. Smnith asked me how I wanted to be secured 
for the payment of this money. I replied that I 
was to be secured out of the mortgage. She said, 
very well, then I don’t want to see you lose the 
money advanced. Mr. Friling said something 
like that in her presence. He had no security 
then to give.” 

This testimony was inno way contradicted or 
impeached, and is therefore to be accepted as 
true. The conclusion of the auditor was not a 
tinding of fact adverse to the testimony, but a 
conclusion of law, holding it to be insufficient to 
create any interest in the mortgage or the debt 
secured thereby. In that conclusion, as well as 
in the opinion of the court to the same effect, we 
think there was error. There was no pretense of 
any kind of fraud or collusion on the part of Mr. 
Brice in making the payments or in taking credit 
for them in his account. On the contrary, the ar- 
vument is that he did not take sufficient care 
of his interests by proeuring a written transfer of 
a part of the mortgage corresponding with his 
payments. If a writing were necessary, in order 
to create in him an interest in the mortgage. the 
decision of the auditor and court below would be 
1ight. But it has been frequently held that a 
written transferis not necessary to accomplish 
that result. In Litheap v. Wilt. 4 Phila. Rep. 64, 
it was held that ‘the essential difference between 
the purchase of a debt and the payment of it 
depends upon the intention of the parties at the 
time; but the payment by a stranger to the obli- 
gation of the debt, or by one whose liability was 
secondary, is prima facie a purchase.”* In Wilson 
v. Murphy, 1 Phila. 106, the court say: ‘“There is 
no doubt that a mortgage may be kept alive even 
after payment in full, if such was the intention of 
the parties; and even though there be no actual 
assignment to a trustee, equity will consider that 
as one which was agreed to be done, and not suf- 
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McCall v. Senex. 9S. & R. 304, Tilghman, C. J., 
says: ‘‘An assignment of the debt carries with it 
the benefit of the mortgage, although the mort- 
gage be not specifically assigned. From the mo- 
ment the debt is assigned.the mortgagee becomes 
the trustee of the assignee.*’ In the same case, 
Gibson, J., said: “Chancery will order a security 
to be assigned in favor of a surety who has paid 
it.” And Dunean, J., said: **Whatever will give 
the money will carry the estate in the land along 
with it. The estate in the land is the same thing 
as the money due uponit. * * * * The as- 
signment of the debt, or forgiving it, will draw 
the land after it as aconsequence. It would do it, 
though the debt were only given by parol. Wis- 
tar v. Moulin, 2 Barr, $69." And again, ‘the 
debt being paid or in any other manner extin- 
guished, the morigagee becomes a trustee for the 
mortgagor.”’ In Johnson v. Hall,3 Johns. Cas. 
329, Kent, J., said: **‘When the note, to secure 
which the mortgage was given, was negotiaied, 
the interest in the mortgage. which was given for 
no other purpose than to secure that note, passed, 
of course. Itrequired no. writing. no assignment 
on the back of the mortgage.” * * * * *Wio- 
ever was owner of the debt was likewise owner of 
the security... In Rickert vy. Maderia. 1 Rawle, 
328, Rodgers, J., says: **Whatever will give the 
money secured by the mortgage will carry the 
mortgaged premises along with it. The forgiving 
the debt, although by parol, will draw the land 
after it as a consequence.’ It has been many 
times decided thata mortgage may be transferred 
by parol, and that when given to secure notes 
payable to bearer, the holder is the equitable 
owner of the mortgage. Whoever pays the debt 
for the mortgagor is the equitable owner of the 
mortgage. See Hilliard on Mortgages, vol. I, 243, 
253. 

We think the authorities cited show that when 
one who is a stranger to the obligation, pays the 
debt in whole or in part, in the absence of evi- 
dence to the contrary, he becomes by implication 
a purchaser of the debt to the extent of his pay- 
ment. Inthe present case Brice was an entire 
stranger to the debt due by Friling to Mrs. 
Smith. He was under no kind of obligation to 
pay it. There is no affirmative testimony that 
when he made the payments, he thereby intended 
to extinguish the indebtedness to that extent. 
This lack of testimony would alone qualify him 
to be regarded as a purchaser. But the case is 
stronger than that. The testimony already 
quoted, contradicted by no one, shows that he at 
least intended to be secured by the mortgage 
given to secure the debt upon which the payments 
were made. _ When he testified, ‘“‘I was to be re- 
paid out of the mortgage. They were simply 
advancements on the mortgage; and Mrs. Smith 
asked me how I wanted to be secured for the pay- 
ment of this money. [replied I was to be secured 
out of the mortgage. She said very well, then 
I don’t want to see you lose the money advanced,”’ 
a clear case of concurrent assent was made out 





between Brice and the mortgagee to treat the 
payments as the acquisition of an interest, and 
not as an absolute extinguishment. Certainly if 
he had paid the entire debt, he would have become 
the equitable owner of the mortgage. and could 
have compelled its transfer to himself. We see 
no reason why a partial interest could not be ac- 
quired by a partial payment in the same manner 
as an entire interest by an entire payment. In 
equitable contemplation it is the fact of payment 
which creates the interest, and this controlling 
fact has the same effect in principle, whether the 
payment be partial or entire. When Mrs. Smith 
brought suit on her mortgage, she claimed, and 
took judgment for, the whole amount of the mort- 
gage and interest, without any deduction for the 
payments made by Brice. This was in apparent 
conformity with the understanding testified to by 
Brice, and adds strength to the other affirmative 
testimony on thatsubiect. She was then the legal 
owner of the mortgage and judgment to the ex- 
tent of the amcunt remaining due to her, and the 
trustee of Brice as tothe amount paid by him. 
This being so, Brice was entitled to credit fer the 
whole amount of the judgment and interest paid 
by him. and the auditor and court below were in 
error in rejecting the credit for $709.18, paid prior 
to the assignment. 

As to the second error : signed, we do not, in 
view of all the circumstances of the case, see any 
sufficient reason for interfering with the action of 
the court below in regard to the compensation of 
the accountant, and this error is not sustained. 

Decree reversed and record remitted, with direc- 
tion to the court below to allow the accountant 
credit for the full sum of $5,109.10, paid to Mary 
Smith at the same time and in the same manner 
as appearsin the original avcount of the assignee, 
the costs of this appeal to be paid by the appellee. 





ABSTRACTS OF RECENT DECISIONS. 
SUPREME COURT OF THE UNITED STATES 


October Term, 1880. 


LEGISLATIVE PRIVILEGE — POWER OF THE 
LOWER HovusE OF CONGRESS TO PUNISH FOR 
ContempT. — This was an action of trespass 
brought in the Supreme Court of the District of 
Columbia, against the Speaker of the House of 
Representatives, and the Sergeant-at-Arms and 
certain members thereof for false imprisonment. 
The trespass alleged was the taking of the defend- 
ant from his home and confining him in the com- 
mon jail of the district for forty-five days, with- 
out any reasonable or probable cause, contrary to 
law and against his will. The Speaker, Michael 
C. Kerr, died before the service of process, and the 
suit abated as to him. The Sergeant-at-Arms, 
John G. Thompson pleaded separately: 1. The 
general issue; and 2. A special plea of justifica- 
tion, that what he did was done in his official 
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capacity as the Sergeant-at-Arms of the House of 
Representatives, and under its orders and those of 
its Speaker. The other defendants pleaded 
jeintly: 1. The general issue; and, 2. A plea of 
justification similar to that of Johnson, alleging 
substantially these facts: That, the House being in 
session on January 24, 1876, adopted a preamble 
and resolution to the effect that, whereas the 
United States was a creditor of Jay Cooke & Co., 
in bankruptcy, resulting from improvident de- 
posits made by the Secretary of the Navy with the 
London branch of the firm; and whereas the mat- 
ter known as the real-estate pool had been only 
partially inquired into by the late joint select 
committee appointed to inquire into the affairs of 
the District of Columbia, in which Jay Cooke & 
Co. had a valuable iaterest; and whereas the as- 
signee of the firm had recently made a settlement 
of the interest of the estate of Jay Cooke & Co. 
with the associates of said firm to the loss, as was 
alleged, of numerous creditors of said estate, in- 
cluding the United States; and whereas, the 
courts were, in consequence, powerless to afford 
relief: Resolved, that a committee of five members 
of the house be appointed to inquire into the na- 
ture and history of the real-estate pool; and that 
the character of said settlement, with the amount 
of property involved, in which Jay Cooke & Co. 
were interested, and the amount paid, or to be 
paid in said settlement, with power to send for 
persons and papers, and report to the House. 
The plea further alleges the appointment of the 
members of the House, who were sued, upon that 
committee together with one Platt, who was not 
sued; and that in the progress of the inquiry Hal- 
let Kilbourn came before them as a witness, and 
there declined to answer certain questions put to 
him, and to produce certain books and papers 
which were pertinent to the inquiry; that the 
eommittee reported the matter to the House, stat- 
ing that it was necessary to the investigation that 
he should be compelled to answer and to produce 
the required books and papers. That Kilbourn 
was then arrested on the Speaker’s warrant on a 
charge of contempt and brought before the House. 
That, after hearing him, the House resolved that 
in purging himself of the contempt for which 
he was in custody, the said Kilbourn should state 
that he was willing to answer the questions asked 
and produce the required books and papers; and 
that until he did so purge himself, he should be 
kept in the custody of the Sergeant-at-Arms, and 
in the common jail of the District of Columbia; 
that the Speaker then issued to the Sergeant-at- 
Arms his warrant, with the above resolutions at- 
tached, and the words: ‘‘Now, therefore, you are 
hereby commanded to execute the same accord- 
ingly.”’ That Kilbourn was arrested under the 
authority of this writ, and detained in custody 
until released upon habeas corpus issued by the 
Supreme Court of the District of Columbia; that 
these are the trespasses complained of, and none 
other. The plea further avers that whatever was 
done by these defendants was done in their official 





capacity as members of the House of Represent- 
atives. To both these special pleas the plaintiff 
demurred, and the demurrer was overruled and 
judgment was rendered for the defendants. The 
plaintiff sued out a writ of error, and the case 
stood in this court as it did in the Supreme Court 
of the District of Columbia on the sufficiency of 
the special pleas. Held, that the power of Con- 
gress to punish for contempt of its authority or 
disregard of its orders, cannot be argued to exist 
by implication from its exercise by the House of 
Commons of England, from which country we 
have derived our system of parliamentary law. 
The power to punish for contempt, resident in 
that body, has its source in the origin of that body, 
which was formerly and distinctly a court of jus- 
tice. Burdett v. Abbott, 14 East, 1; 4 Coke’s 
Inst. 47. See, also, Colby’s Case, 3 Wilson, 188; 
Sheriff of Middlesex’s Case, 11 Adol. & E. 273; 
Stockdale v. Hansard, 9 Adol. & E. 1; Keilly v. 
Carson, 4 Moore’s P. C. 13; Beaumont v. Barret, 
1 Moore’s P. C. 76. Held, further, that it was not 
necessary in this case to decide the question which 
had been raised in argument of the existence 
of such power because of its necessity to en- 
able the two houses of Congress to perform 
the duties and exercise the powers which the 
Constitution has conferred on them. That, fiom 
the preamble and resolution under which the 
committee, before which the plaintiff refused to 
testify, acted, it appears that the House of Rep- 
resentatives not only exceeded the limits of their 
authority, but assumed a power which could only 
be exercised by another branch of the govern- 
ment, because it was clearly judicial in its nature. 
Anderson v. Dunn, 6 Wheat. 204. The court held, 
Jurther, as to the defendants who were members 
of the House, that. as they did not make the aetual 
assault on the plaintiff, nor personally assist in 
arresting or confining him, they can only be held 
liable on the charge made against them as persons 
who had ordered or directed in the matter, and 
"hat what they had done,which could be construed 
into ordering or directing the arrest of the plaint- 
iff, had been done in their capacity as members of 
the House, to-wit: in reporting their opinion that 
he was in contempt, and in voting for the resolu- 
tion under which he was arrested, they were pro- 
tected by their privilege as members of the House 
under the Constitution declaring that ‘‘for any 
speech or debate in either house they should not 
be questioned in any other place.’’ Coffin v. Cof- 
fin, 4 Mass.1. As to the defendants who were 
representatives, the judgment of the court below 
was affirmed. As to the defendant Thompson, it 
was reversed and the case remanded for further 
proceedings. In error to the Supreme Court of 
Columbia. Opinion by Mr. Justice MILLER.— 
Kilbourn «. Thompson. 


JUDGMENT IN PARTITION—COLLATERAL AT- 
TACK.—This was a suit to quiet title to certain 
property in Evansville, Indiana. The premises 
in question constitute a fractional part of a sec- 
tion through which a small stream known as. 
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Pigeon Creek runs. O11 the west side of thi> 
stream lies four-sevenths of the section, and on the 
east side the other three-sevenths. The premises 
in suit are on the west side of the creek. The 
plaintiffs claim through one William P. Hall, 
who in 1831 became the owner of two undivided 
sevenths of the section. It appeared that in 1833 
proceedings were taken in the circuit court of the 
county in which the section lies, at the instance 
of one of the possessors of an undivided interest, 
for a partition of the land. That these proceed- 
ings resulted in partition, and that the interest of 
Hall was set apart out of that portion of the land 
lying east of Pigeon Creek. If these proceedings 
are valid, the claim of the complainants is 
groundless. The partition is assailed because the 
record discloses no complaint or petition of the 
applicant for partition. The statute does not in 
terms require that the application of a co-pro- 
prietor seeking partition should be presented in 
writing. The order of court appointing the com- 
missioners is a determination that the application 
is suflicient, and that due notice has been given. 
This conclusion is not open to collateral attack; 
it can only be questioned on appeal or writ of 
error by a superior tribunal, invested with appel- 
late jurisdiction to review it. Vorhees v. Bank, 
10 Pet. 449; Thompson v. Tolmie, 2 Pet. 157; 
Comstock v. Crawford, 3 Wal. 396. Affirmed. 
Appeal from the Circuit Court of the United 
States for the District of Indiana. Opinion by 
Mr. Justice FIELD.—Hall v. Law. 

EQuity—DEMU RRER—LIMITATIONS—LACHES 
—Coddington sued the Pensacola, ete. R. Co., 
in equity to rescind a contract by which he agreed 
to surrender certain coupons in exchange for pre- 
ferred. He charged the defendant with fraud, 
based chiefly on the fact that the certificates of 
preferred stock were not attested by the seal of 
the company. He seeks to reach a fund growing 
out of a sale of the property of the company. 
Held, that there was no fraud stated in the bill, 
because the necessity of the seal of company 
was apparent upon the law chartering the com- 
pany, and its absence was apparent upon the face 
of the certificate, so that complainant had full 
notice of both; that by the laws of Florida such a 
suit as the one in judgment was barred by the 
lapse of three years, and that the delay of eight 
years after his cause of action accrued barred the 
demand of complainant; and further, that such 
inordinate delay was proof of laches, which would 
of itself defeat the bill of complainant. The de- 
murrer was properly sustained. Aflirmed. Ap- 
peal from the Circuit Court of the United States 
for the Northern District of Florida. Opinion by 
Mr. Justice MILLER.— Coddington v. Pensacola, etc. 
R. Co. 








SUPREME COURT OF INDIANA. 
February, 1881. 


New TrIAL — DISCHARGE AND RECALL OF 
JuRORS.—In this case a new trial was asked for, 
because the court had discharged the jury, but, 
learning afew minutes later that this cause was 
set for trial on that day, had the jurors recalled. 
Held, 1. That the court had full power at any time 
during the term to direct the recall of the jurors 
of the regular panel, notwithstanding their pre- 
vious discharge, without the issue of any formal 
summons. 2. If it were conceded that the action 
of the court was informal or irregular, it could 
not be made available as a cause for a new trial, 
unless the appellant showed that he had been pre- 
vented thereby from having a fair trial. Affirmed. 
Opinion by Howk, J.—Tilford v. Wilson. 

JOINT OBLIGORS—DISCHARGE.—The question 
presented in this case has been decided, since this 
appeal was taken, adversely to the appellants. 
McCoy v. Payne, 68 Ind. 327; Huddleson v. Arm- 
strong, 70 Ind. 99. By the last-named case it is 
shown that the common-law rule ‘*whereby if one 
of two or more joint promisors or obligors should 
die, his representatives were at law discharged, 
and the survivor or survivors alone could be 
sued,’? has never been a part of the law of this 
State. Affirmed. Opinion by Woops, J.—Eidred 
v. First National Bank of Valparaiso. 


PROMISSORY NOTE— NOTICE BY SURETY TO 
HOLDER TO BRING Su1T.—Where the surety in a 
promissory note notified the helder that the 
principal was then solvent, and directed him 
“to proceed at once to collect the note:*’ Held, 
that the notice was a sufficient compliance with 
sec. 672 of the Code, which requires a notice 
“to torthwith institute an action upon the 
contract.’’ But the answer of the surety was 
insufficient, because it alleged the death of the 
principal and did not show but that his death oc- 
curred so suon after the service of the notice as to 
prevent the bringirg of an action, nor that he left 
any estate out of which the note could have been 
collected, nor that he lived in the State and could 
have been sued inits courts. Whittlesey v. He- 
berrer, 48 Ind. 260; Rowe v. Buchtel, 13 Ind. 381. 
Affirmed. Opinion by Woops, J.—Franklin v. 
Franklin. 


ATTORNEY'S FEES—PLEADING—EXHIBITS.—l. 
A judgment will not be reversed because it includes 
attorney’s fees,although the complaint did not al- 
lege their value or make specific claim for their 
recovery. Smiley v. Meir, 47 Ind. 559; Phillips 
v. Cox, 61 Ind. 345. 2. Where in an exhibit toa 
complaint an indorsement on a note is different 
from that alleged in the body of the complaint, 
the exhibits will prevail. Affirmed. Opinion by 
ELLIOTT, J.—Glenn v. Porter. 

ATTORNEY SITTING AS JUDGE — DISCRETION, 
—Complaint is made that the court called an at- 
torney to sit as judge pro tempore. Held, that the 
statute (Acts 1877, p. 28), vests the judge with 
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discretionary power of determining when it is 
proper to calla qualified attorney; and when a 
court exercises such discretionary power, the Su- 
preme Court will not interfere, unless there is 
shown to have been an abuse of discretion. On 
the trial, the court permitted a witness to testify 
as to the contents of a certain book, without 
showing that any effort had been made to get the 
book itself. This was plainly error. Reversed. 
Opinion by ELLIOTT, J-—Kane v. State. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 
January, 1881. 


TORT—C ONVERSION — DEPUTY SHERIFF—ES- 
TOPPEL.—Where, in an action of tort against a 
deputy sheriff for the conversion of the plaintiff's 
goods by attaching tho same, it appeared that the 
plaintiff, Partridge, and one Soule were, at the 
time of said attachment, carrying on business un- 
der the name of *‘Soule & Partridge;’’ that the 
goods used in said business were purchased by 
the direction of the plaintiff, in said name, and 
were shipped to them in said name, or in the 
name of “S. & P.,’? and the bills forthe same 
were made out to “Soule « Partridge’’ by consent 
and direction of both parties; that the action in 
which the said goods were attached on a claim 
was against Soule alone, having no relation to 
said business, and the defendant in said action 
was directed to, and did, attach the said goods as 
the property of Soule, in which Partridge had an 
interest; that by the agreement in writing be- 
tween said Soule and Partridge, under which said 
business was begun and carried on, of which 
neither the defendant nor the attaching creditor 
had any notice, said Partridge was to furuish a 
stock of goods to be sold at private sale, and to 
pay said Sonle a sum equal in amount to one- 
third of the net profits of the business, and Soule 
was to allow the use of his name in the manage- 
ment of said business and devote his whole time 
thereto, but was to have no interestin said goods; 
and that all the goods paid for at the time of said 
attachment had been paid for by the separate 
moneys of said Partridge, it was held, that said 
Soule had no interest in the goods attached, and 
that there was nothing shown in the case which 
estops the plaintiff from proving that in fact there 
was no partnership, and that Soule had no inter- 
est in the goods attached. Opinion by Morton, 
J.—Partridge v. Kingman. 


PAUPER — SETTLEMENT—VALIDITY OF MAR- 
RIAGE.—In an action by one town against an- 
other to recover for the support of a female 
pauper, alleged to have a settlement in the de- 
fendant town, the only evidence offered to prove 
such settlement was the fact that, in March, 1876, 
she was married to J C, who had a legal settlc- 
ment in the defendant town. In June, 1867. said 





pauper contracted a valid marriage at West Rut- 
land, in the State of Vermont, with W L, both 
parties then being residents of that place, and 
they there lived together until June, 1870, when 
said W L left his home and family, since which 
time he had not been heard from by his wife. In 
July following, said pauper removed from said 
West Rutland to the defendant town, and after 
said marriage to J C they lived as man and wife 
in the plaintiff town. Held, that there was no 
evidence upon which it would be competent to 
find that the pauper vas lawfully married to J C; 
that the presumption of innocence, which is not 
based upon facts, but is independent of all evi- 
dence, could not rebut the presumption of con- 
tinued life, which rests upon the facts; and that 
the liability of the defendant town being wholly 
a statutory liability, and the plaintiff having failed 
to fix the liability upon the defendant by 
proving the material fact of the settlement of 
the pauper in the defendant town, there must be 
judgment for the defendant. Opinion by LoRD, 
J.—Hyde Park v. Canton. 


STREET RAILWAY — DEFECTIVE HIGHWAY— 
HvusBAND AND WIFE.—Under the’statute of 1871, 
ch. 381,§ 21, concerning street railways, providing 
that ‘‘every corporation, its lessees or assigns, 
shall keep in repair such portions of any paved 
streets, roads and bridges as are occupied by its 
tracks; and when such tracks occupy streets or 
roads that are not paved, it shall, in addition to 
the portion occupied by its tracks, keep in repair 
eighteen inches on each side thereof, to the satis- 
faction of the superintendent of streets,’ etce., 
‘sand shall be liable for any loss or injury that any 
person may sustain by reason of any carelessness, 
neglect or misconduct of its agents or servants in 
the construction, management and use of its 
tracks,’ it was held: 1. That when a defect in the 
track of a street-railway corporation occurred 
through the carelessness of the corporation, its 
agents or servants, in the construction of the 
same, the fact that the superintendent of streets 
was satisfied with the construction did not make 
it any less a defect, or exonerate the corporation 
from its liability to the person injured. 2. That 
a husband was entitled to recover for the expense 
of the care of his wife and for the loss of her 
services and society occasioned by injuries re- 
ceived by the wife from such defect. Opinion by 
MorTON, J.—Osgood v. Lynn, etc. R. Co. 





SUPREME COURT OF MISSOURI. 
February 1881. 


OFFICIAL BOND—LIABILITY OF SECURITIES— 
TERM OF OFFICE—DEFALCATION.—Plaintiff and 
defendant were co-securities on an official bond, 
the penalty of which was $5,000, the principal 
being a defaulter in a sum larger than the pen- 
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alty. Defendant contends that the term of office 
was only one year, whereas the said principal held 
three years, and that the defalcation during the 
first year was less than $1,000, for which alone the 
sureties were bound. Plaintiff, who paid the 
penalty, claims that the term of office was three 
years. Held, that whether the term was one or 
three years, the statute provided that the incum- 
bent should hold until his successor was elected 
and qualified, and there having been no election 
during the three years, and the said incumbent 
remaining in oflice during that time, the securities 
were liable for any defalcation while he was in 
office. Affirmed. Opinion by Henry, J.—Long 
v. Seay. 


CASHIER’S BOND—REAPPOINTMENT WITHOUT 
NEW BOND—RELEASE OF SRCURITIES.—Suit on 
a bond executed by H, a bank cashier, as princi- 
pal,and Gand J H as sureties. The evidence 
showed that in January, 1871, H was appointed 
by the bank directors, cashier for one year, and 
until his successor should be duly elected and 
qualified; and gave bond for the faithful discharge 
of his duties, it being silent as to the term of his 
office, and as to the time for which the obligees 
should be liable. In January, 1872, H was re- 
appointed cashier, and again in January, 1873, 
but never gave any other bond than the one above 
mentioned. Sec. 3, W. S., p. 330, under which 
the bank was organized, provided that cashiers 
should hold their offices for one year, and until 
their successors should be duly elected and qual- 
ified. H defaulted. which occurred after the 
expiration of one year from the date of his ap- 
pointment. Held, that the appointment of H to 
be his own successor, and his continuance as cash- 
ier without giving a new bond, released the se- 
curities thereon, it being the same asif another 
person had been appointed in his stead, and with- 
out giving a new bond, had entered upon the 
discharge of his duties with the assent of the 
bank. Harris v. Babbitt, 4 Dil. C. C. 186. 
Affirmed. Opinion by HENRy, J.—Savings Bank 
of Hannibal v. Foreman. 


Lis PENDENS — APPLICABLE TO ACTION TO 
Test VALIDITY OF WILL—R. 8. Sec. 3217 — 
VoIp AND VOIDABLE JUDGMENTS.—Ejectment, 
both parties claiming title under J C, who died 
March 25, 1868, leaving a will by which he devised 
the land sued for to R C and H C, which was duly 
admitted to probate by the probate court of Liv- 
ingstone County, March 30,1868. On Oct. 29, 
1868, J T’ and others institute] suit under the 
statute in the Livingstone Circuit Court against R 
C and H C, to test the validity of the will, and 
summons was served on them October 30, 1868. 
This suit was transferred by change of venue to 
Buchanan County, where, on May 25, 1875, it was 
adjudged by agreement that the writing admitted 
to probate was the valid will of J C; and it was 
further adjudged by agreement, that H C and R 
C should pay the costs, amounting to $809.93, 
which should be a lien on the lands; and a copy 








of this judgment was filed for record with the 
clerk of the Livingstone Ci: cuit Court, on May 25, 
1875, and was duly recorued. On Novy. 30, 1875, a 
special execution to collect the costs was issued, 
and the lands were sold by the sheriff, who, on 
Jan. 25, 1876, made his deed to defendant there- 
for, and acknowledged it Feb. 25, 1876. On Oct. 
30, 1868, a notice of the suit to set aside the will, 
stating when and where it was brought, the names 
of the parties and a description of the property to 
be affected thereby. was filed and recorded in the 
recorder’s office of Livingstone County. On Sept. 
11, 1874, H C and R C executed a deed of trust on 
the same lands, to secure the payment of a note 
therein described; and under this deed the prem- 
ises were sold and conveyed to plaintiffs on May 
4, 1876, who bring this action to recover posses- 
sion from defendants, they being the purchasers 
at the execution sale as above stated. Held, that 
the doctrine of lis pendens, which applies to ac- 
tions at law as well as to suits in equity, was ap- 
plicable to the judgment of the Cireuit Court of 
Buchanan County, creating a lien for costs in 
Livingstone County; and therefore the title ac- 
quired by the defendants under the execution sale, 
was superior to that acquired by the plaintiffs 
under the trust deed. Held, also, that the pro- 
visions of the R. §8., sec. 3217, apply only to 
equitable actions; and there being no such re- 
quirement as to actions at law, the rule remains 
the same as at common law; and therefore the 
written notice filed with the recorder by the 
plaintiffs in the suit to set aside the will, amounted 
to nothing. J/eld further, that the Circuit Court 
of Buchanan County, having regularly acquired 
jurisdiction of the suit by change of venue, had 
precisely the same power to render judgment 
therein as the Circuit Court of Livingstene Coun- 
ty; and said court having jurisdiction of the sub- 
ject-matter, no judgment it could render in 
reference thereto, could be void; and therefore 
the judgment it rendered is certainly not void; and 
as all the parties consented to it, it is not seen 
how it could be reversed on appeal. Reversed 
and remanded. Opinion by HouGu, J.—Mc£l- 
wrath v. Hollander. 


STATUTE, CONSTRUCTION OF—LIEN ON PROP- 
ERTY IN THIS STATE FOR MATERIALS FURNISHED 
IN ANOTHER—OFFICERS—FAILURE OF DutTy— 
APPEAL.—The plaintiff is a corporation created 
under the laws of this State, and defendant is 
likewise a corporation created under the laws of 
this State, and operating its road from Pierce 
City in Laurence County, therein westwardly to 
the Kansas line, and thence through Cherokee 
County toward Oswego in the latter State. This 
proceeding is to establish a lien under the act of * 
March 21st, 1873, against defendant’s property in 
this State for balance due on a contract made in 
St. Louis in 1873, to build a bridge over a river on 
the line of defendant’s road in said Cherokee 
County. Held, that plaintiff's lien was not in- 
valid because the bridge was built in Kansas 3 
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there being nothing in the above act to restrict 
the right to alien to those who should perform 
work on, or furnish materials for, that part of the 
road lying in this State. Held, further, that the 
omission by the clerk to forward to the Secretary 
of State a copy of the account and lien as re- 
quired by section 4 of above act, and also the 
omission by the Secretary of State to keep an 
abstract of the same in a book kept for that pur- 
pose as required by section 5 of the same act, did 
not defeat the lien; otherwise it would be in the 
power of those officers to defeat the lien by failing 
to comply with their duties. The lien contem- 
plated by this act is against all of the road and 
property of defendant in this State. After the 
submission of a cause in the Supreme Court on 
its merits, the court will not go behind the order 
granting the appeal, to determine the sufficiency 
of the affidavit on which it was made, or whether 
any affidavit whatever was filed. Reversed and 
remanded. Opinion by HENRY, J.—St. Louis 
Bridge and Construction Co. v. Memphis, etc. R. Co. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosave.trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. | 


QUERIES. 


17. In Arkansas we have a statute declaring, ‘‘That 
all mortgages executed on crops already planted, or 
to be planted, shall have the same force and effect to 
bind such crops and their products, as other mort- 
gages now have to bind property already in being.’’ 
Does this statute operate to create a lien on any num- 
ber of crops specified in the mortgage, or only on the 
next crop to be planted. Where is line of limitation 
to be drawn? R. 

Mount View, Ark. 








NOTES. 





—A good story is told of Judge Jere Black. 
Some years ago he defended a man of low char- 
acter who had committed a horrible crime. He 
cleared the fellow, and after the trial was cele- 
brating his victory with a cocktail. Aswaggering 
acquaintance of doubtful character, though high 
position, who was outraged at the clearing of the 
criminal, approached him and said in an offensive 
tone: ‘‘*Judge Black, is there any man so infamous 
and so debased, or any crime so foul and outrage- 
ous, that you would not defend the man and ex- 
cuse the crime?’”? Judge Black looked at him 
quietly for a moment, and then said: ‘Well, I 
don’t know, John. What have you done?” 


‘ 





‘*Full many a gem of purest ray serene, 
The dark, unfathomeéc caves of ocean bear; 
Full many a flower is born to blush unseen, 
And waste its fragrance on the desert air. ”’ 


We venture to say that the profession of the pro- 
sac, though thriving, little city of Moberly, in 
this State, are blissfully unaware of the existence 
in their midst, of an incendiary and sarcastic 
genius. This aspiring individual seems to have 
been recently sat upon by the Supreme Court, 
and not to have relished the proceeding. There- 
fore, to gain a glorious revenge, and at the same 
time amuse himself by making the editor of this 
JOURNAL wear the motley, on All Fools Day. he 
sent us the following query for our column of 
‘Queries and Answers,”’ to-wit: 
Moberly, Mo., April 1st, 1881. 
**Is the old maxim, ‘Stare decisis, et non quieta 
movere,’’ recognized in this State? If so, “when, 
where and how often?’’ [Signed] H. 


—An honest German laborer was passing 
along the street a day or two ago, when a small 
dog rushed out of a yard and bit him on the leg, 
tearing his pants and leaving the print of his teeth 
in the calf. The German hastened to a lawyer’s 
office and asked the barrister if he could not sue 
the owner of the dog for damages. The lawyer 
agreed to take the case, and made propositions 
for filing a suit for $5,000 damages, alleging that 
the dog was a ferocious animal, and that plaintiff’s 
flesh had been terribly lacerated, necessitating the 
expenditure of large sums for medical attendance 
and for a new pair of pants. The client was di- 
rected to go to the house of the owner of the dog 
the next day, make a demand for the $5.000, and 
ascertain the name of the defendant. He called 
at the house early the next morning, and asked 
for the ‘“‘boss.”” He was somewhat surprised 
when the lawyer presented himself as the owner 
of the little dog. The lawyer was no less surprised 
to learn that his black-and-tan was the cause of 
the trouble, and he informed the client that a suit 
would not be maintained, as the injury done was 
a mere trifle, and the dog was only infun. The 
result of the conference was, that the lawyer gave 
the client 65 cents to pay for patching his pants,. 
and took a receipt in full satisfaction of all claims 
for damages. Both parties were satisfied, and the 
courts were spared the trouble of trying a vexa- 
tious and costly damage suit. 


——A new venture in the field of legal journal- 
ism comes to us from the extreme northwestern 
corner of civilization, that is, from Portland, Or- 
egon. It isa small weekly, entitled The North- 
western Law Journal and Real Estate Reporter, and 
is edited by Benjamin I. Cohen, formerly of Balti- 
more. lt disclaims any intention of rivaling the 
CENTRAL LAW JOURNAL, but expects to meet the 
wants of the local bar, and to a certain extent, of 
the insurance and real estate agents of that State. 
It is edited ina fresh and vigorous style, and we 
believe is really meritorious. We wish Mr. Cohen 
and his new venture success and prosperity. 

















